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PREFACE. 

WHEN  I  publiflied  the  firft  and 
fecond  volumes  of  this  book,  I  had 
not  entirely  refolved,  and,  therefore,  did 
not  undertake,  to  continue  the  collection, 
I  have  now,  in  the  two  following  volumes, 
completed  the  plan  I  originally  formed  in 
my  own  mind;  which  was,  to  give  the 
hiftory  of  all  the  caufes  that  took  their  rife 
at  the  laft  General  Ele^lLon,  as  well  as  of 
thofe,  which,  being  occafioned  by  acci- 
dental vacancies,  (hould  happen  to  be  tried 
during  the  fame  feffions  with  the  others. 
Though  I  can  fay,  without  affedlaticn,  that 
I  am  confcious  the  imperfections  of  the 
foregoing  part  would  require  an  apology 
for  this  continuation,  yet  I  do  not  mean  to 
trouble  the  reader  with  any.  The  beft, 
perhaps,  I  could  offer,  would  only  be  the 
common  excufe  of  the  encouragement  of 
my  friends  :  a  fpecies  of  encouragement, 
which  authors,  from  a  pleafing,  but  often 
fatal  illufion,  are  too  apt  ,to  miftake  for 
the  voice  of  the  Public. 

The  principal  intention  of  this  Preface  is 

tp  make  the  reader  acquainted  with  fomc 
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of  the  ertablillied  rules  relative  to  the  pre- 
fentation  of  petitions  complaining  of  undue 
elections,  on  the  fecond,  or  any  fubfequent 
fefiion  of  Parliament,  after  a  General 
Ele^ion. 

I.  The  annual  order  mentioned  in  the 
Ihtroducftion  (i),  is  always  expreffed  in  the 
fame  words,  whether  in  the  firft,  fecond, 
or  other  fubfequent  fefTion  of  a  Parlia- 
ment :  'viz. 

Ordered,  *'  That  all  perfons  who  will 
«*  queftion  any  returns  of  members  to  ferve 
*'  in  Parliament,  do  queftion  the  fame  with- 
**  in  fourteen  days  next,  and  fo  within 
"  fourteen  days  next  after  any  new  return 
'*  fliall  be  brought  in."  (2) 

But  the  conftrudlion  is  this :  On  the 
fecond,  or  any  fubfequent,  feffion,  no  pe- 
titions can  be  received,  even  within  the 
fortnight,  unlefs,  i.  Where  the  fame  elec- 
tion has  been  complained  of,  in  the  forego- 
ing feflion,  and  the  caufe  has  not  been  tried ; 

(1}  SuprOy  vol.  i.  p.  45,  46. 

{2)  Votes  5  Dec.  1774,  p.  5,  and  27,  06t.  1775, 
•p.  9. 

which 
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which  happens  when  the  day  fixed  for 
taking  the  firft  complaint  into  confidera- 
tion  has  been  pofterior  to  the  rifing  of 
the  Parliament ;  2.  Where,  in  the  cafe  of 
a  vacancy,  there  has  not  been,  in  the  pre- 
ceding feffion,  a  fortnight  between  the 
time  when  the  return  was  brought  in, 
and  the  end  of  the  feffion  j  3.  When  the 
eledtion  complained  of  has  taken  place,  in 
confequence  of  a  vacancy,  between  the 
two  feffions,  or  alter   the   commencement 

of  the  new  one. -In  the  firfl:  feffion  of 

this  Parliament,  an  inftance  occurred  of 
the  great  rigour  with  which  the  Houfe 
adheres  to  the  limitation  in  the  cafe  of  ori- 
ginal petitions  (i).  In  the  lafl:,  the  like 
ftridtnefs  was  obfcrved  with  refpetft  to  the 
prefenting  a  new  petition,  complaining  of  an 
election  which  had  been  already  petitioned 
againfl:.  The  Honourable  George  Keith  El- 
phinflone  had,  in  the  former  feffion,  pre- 
fented  a  petition,  queftioning  the  election  of 
the    fitting    member   for.    the    county  of 

(i)  Supra,  vol.  i.  p.  84,  85. 

A  3  Dunbarton, 
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Dunbarton,  in  Scotland  (i);  but  there  was 
no  trial  of  the  caufe  before  the  Parliament 
rofe.     In  the  mean  time,  Mr,  Elphinftone, 
being  a  captain  in  the  navy,  was  obliged 
to  go  abroad  on  the  King's  lervice.     The 
annual  order   of  limitation  for  the  lad  fef- 
lion  was    made    on  the    27th   of  O^ober, 
1775.     On    the    loth  of  November,   the 
laft  day  of  the  fortnight.  Captain  Elphin- 
ftone  was    not  returned  j    but  Mr.  Seton, 
who   had  been    his  agent  on  the   former 
occafion,  offered  to  give  information  to  the 
Houfe,  touching  his  intention  of  renewing 
his  petition,  and  of  the  time  of  his  going 
tofea,  and  of  his  being  at  that  time  abroad 
on  his  Majefty's  fervice.     A  motion,  how- 
ever, being  made,    and  the  queftion   put, 
for  Mr.   Seton's  being  called  to   the  bar, 
and  examined,    it   pafled  in  the  negative. 
Then  a  motion  being  made,  and  the  quef- 
tion  put,  **  That  the  Honourable  George 
"  Keith  Elphinfcone  be   allowed   fourteen 
**  days  more,  from  this  day,  to  prefent  his 

(j)  12  Dec.  1774.  Votes,  p.  66. 

*'  petition 


PREFACE. 


vii 


'*  petition  to  the  Houfe,  complaining  of 
**  the  ekdion  and  return  of  Sir  Archibald 
*'  Edmondftone,  Baronet,"  (the  fitting  mem- 
ber) :  this  too  pafTed  in  the  negative  (i). 

It  ought,  however,  to  be  obfervedj  on 
this  cafe,  That  Mr.  Seton  did  not  produce 
any  authority  from  Captain  Elphinilcne,  to 
appear  as  his  agent,  or  to  make  an  applica- 
tion for  longer  time  in  his  name  :  That  it 
was  on  this  ground,  that  the  motion  for  ex- 
amining him,  was  rejected  :  That  the  quef- 
tion  produced  a  divifion  :  And  that,  after 
all,  many  of  Captain  Elphinflone's  friends, 
in  the  Houfe,  thought  that  he  might  flill 
apply,  himfelf,  for  leave  to  petition,  on  his 
return  to  England^  and  that  the  Houfe 
would  grant  it.  In  fadt,  although  he  re- 
turned foon  afferwards,  he  never  made  any 
fuch  application. 

II.  When  a  new  petition  is  prefented^ 
complaining  of  an  eleftion  already  petition- 
ed againft  in  the  former  fei2ion,  the  new 

(i)  loth  Nov.  1775.  Votes,  p.  70. 

A  4  petitiori 
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petition  mufl  be  the  fame  in  fubftance  with 
the  former;  that  is,  it  mull  not  contain 
any  new  allegations.  If  it  does,  it  will 
not  be  received.  On  a  moment's  reflection 
it  will  be  evident,  that  this  rule  is  neceffary, 
in  order  to  give  to  perfons  in  poffeffion  of 
feats  in  Parliament,  the  full  advantages  in- 
tended by  the  order  for  the  limitation  of  the 
time  of  petitioning  agalnfl:  them  -,  and, 
though,  I  believe,  there  is  no  general  refolu- 
tion  or  order  for  it,  it  is  underftood  to  be  the 
eftabllfhed  law  of  Parliament,  and  has  been 
fo  for  at  leaft  near  a  century.  See  the  Cafes 
of  St.  Ives.  (14th  December,  1694  (i).) 
Reading,  (15th  of  the  fame  month,  (2).) 
Wigan,(3iftjanuary,  1699  — 1700(3),)  and 
Mitchel  (5th  and  6th  March,  1699 — 1700 
(4);)  in  which  the  Committees  of  privileges 
and  elections  were  difcharged  from  proceed- 
ing on  renewed  petitions,  becaufe  they  were 
not  the  fame  in  fjbftance  with  thofe  origi- 

(1)  Journ.  vol.  xiii.  p.  62.  col.  2.  p.  63.  col.  I. 

(2)  Same  vol.  p.  64.  col.  2.  p.  83.  col.  i,  2. 

(3)  Same  vol.  p    162.  col.  2. 

(4J  Same  vol.  p.  268.  col.  i.  p.  271.  col.  2. 

nally 
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nally  prefented. — The  reader  will  recolledt, 
that,  after  the  caufe  concerning  the  validity 
of  the  return  for  the  borough  of  Morpeth 
had  been  decided  lafl:  year,  leave  was  given 
to  Mr.  Eyre,  and  the  ele<ltors,  to  petition, 
within  a  fortnight  from  the  time  of  the  de- 
cifion,  on  the  merits  of  the  election  -,  and 
that,  accordingly,  Mr.  Eyre  did  prefent  a 
petition  on  the  merits  (i).  The  day  fixed 
for  taking  his  petition  into  confideration, 
was  the  12th  of  July,  1775.  Before  that 
time,  the  Parliament  rofe.  He  therefore 
had  liberty  to  re-petition  at  the  beginning 
of  the  laft  feffion,  and  adually  did  fo,  on  the 
31ft  of  Odober,  1775;  when  an  order  was 
made  for  taking  his  new  petition  into  con- 
fideration on  the  26th  of  January  follow- 
ing (2).  On  comparing  this  petition  with 
that  of  the  former  feffion,  it  was  thought 
to  contain  certain  new  allegations  (3), 
Upon  this,  it  was  moved  in  the  Houfe,   on 

(i)  Supra,  vol.  i.p.  153,  154. 

(2)  Votes,  p.  33. 

(3)  Compare  the  two  petitions,  8th  February,  1775, 
Votes,  p.  1963  and  31ft  O6lober,  1775,  Votes,    p. 

3^*  33- 
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the  23d  of  November,  1775,  that  a  Commit- 
tee fhould  Jd  appointed  to  examine,  whether 
the  two  petitions  of  Mr.  Eyre,  were  the  fame 
in  fubftanc^e^  and,  after  fome  debate  on  the 
fabject.  a  Commatee  was  appointed.  One 
of  the  objedior.:  urged  againftthe  appoint- 
ment of  this  Committee  was,  That  the 
matter  was  taken  up  too  late ;  that  the  dif- 
ference (if  there  really  was  a  fubilantial  dif- 
ference) between  the  two  petitions,  fhould 
have  been  obf^rved  when  the  laft  was  pre- 
fented;  thatnow,  a  day,  for  chufingaCom- 
mittee  to  try  the  caufe,  havingbeen  fixed,  the 
Houfe  could  no  longer  take  any  original 
cognifance  of  the  mattef ;  but  that  it 
fhould  be  left  to  the  Committee  to  be  chofen 
under  Mr.  Grenville's  a6t,  to  difcovcr  the 
fuppofed  variance,  and  report  it  to  the 
Houfe.  This  objedion  was  over-ruled  ;  and, 
as  it  (hould  feem,  with  reafon,  becaufe  it  is 
as  juft,  that  the  Houfe,  after  a  new  petition 
has  been  received,  and  a  day  named  for 
taking  it  into  confideration,  fliould  be  able, 
on  the  fuggeftion  of  an  eflential  variation 
from  the  former,  to  take  the  proper  mea- 

fures 
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fures  for  enquiring  into  that  point,  and,  if 
neceffary,  for  difcharging  entirely  the  order 
appointing  a  day  for  taking  it  into  conf  :sra- 
tion,  as  that,  afterfuch  order,  they  fnould  have 
it  in  their  power  to  put  an  end  to  the  caufe* 
by  giving  leave  to  the  party  to  withdraw 
his  petition. — The  very  day  after  the 
Committee  of  enquiry  was  appointed  in  the 
prefent  cafe,  Mr.  Eyre  applied  for,  and 
obtained,  leave  to  withdrav/  his ;  upon 
which,  the  order  appoindng  the  Com- 
mittee of  enquiry  was  difcharged  (i). 

III.  The  lafl:  rule  I  (hall  mention  is 
with  regard  to  cafes  where,  the  fame  perion 
being  returned  for  two  places,  there  is  a 
petition  againft  his  eledion  for  one  of  them. 
Such  perfon  cannot  choofe  which  he  will 
ferve  for,  till  the  merit-  of  the  eledion  com- 
plained of  are  decided  ;  becaufe,  till  then, 
it  cannot  be  afcertained,  that  he  was  le- 
gally chofen  for  both  places.  It  is  im- 
proper that  a  perfon  who  has    been  thus 

(i)  Vote?,  24th  November,  1775,9.122. 

doubk^ 
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double-returned  fhould,  in  any  inftancc, 
make  his  option  before  the  fortnight  for 
petitioning  is  expired,  becaufe  till  then  ei- 
ther of  his  elections  may  be  complained  of; 
and  if,  on  a  complaint  concerning  one  of 
them,  it  fliould  be  decided,  that  fuch  elec- 
tion was  void,  he  would  be  under  a  neceflity 
of  reprefenting  the  other  place.  But  the 
matter  is  carried  ftill  farther.  If  a  petition 
has  been  prefented  in  a  former  feflion, 
againfl  a  perfon  double-returned  ;  and 
there  has  been  no  trial  during  that  feffion^ 
the  petitioners  have  a  fortnight  at  the  be- 
ginning of  the  next  to  renew  their  com- 
plaint :  Now,  in  fuch  a  cafe,  although  the 
member  fhould  make  his  eledlion  to  ferve  for 
the  place  where  his  right  is  not  difputed, 
yet  the  Koufe  will  not  order  a  warrant 
for  a  new  writ  to  fill  the  feat  he  may 
have  declined,  till  the  expiration  of  the 
fortnight ;  unlefs,  perhaps,  the  former  pe- 
titioners were  themfelves  to  inform  the 
Houfe  that  they  wave  their  right,  and  do 
not  intend  to  renew  their  petition. — In  the 
iirft  felTion  of  this  Parliament,  feveral  free- 
holder 
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holders  of  the  county  of  Weftmoreland 
petitioned  the  Houfe,  complaining  of  the 
cledion  of  Sir  James  Lowther,  Bart.,  for 
that  county  (i).  There  was  no  trial  of 
this  caufe  before  the  end  of  the  feflion.  On 
the  ijth  day  of  the  fortnight,  in  the  laft 
feffion,  "  The  Speaker  acquainted  the 
**  Houfe,  that  he  had  received  a  letter 
"  from  Sir  James  Lowther,  who  was  pre- 
"  vented  by  illnefs  from  attending  his  duty 
.**  in  the  Houfe,  to  inform  him,  that  (hav- 
"  ing  received  information  from  the  feve- 
*'  ral  perfons  who  were  the  petitioners  from 
*'  the  county  of  Weftmoreland  in  the  laft 
*'  feffion  of  Parliament,  that  they  will  not 
•'  renew  their  petition)  he,  being  chofen 
**  a  knight  of  the  flnre  to  ferve  in  this  pre- 
*'  fent  Parliament  for  the  county  of  Cum- 
"  berland,  and,alfo  a  knight  of  the  fhire 
"  for  the  county  of  Weftmoreland,  made 
"  his  eledion  to  ferve  for  the  faid  county 
"  of  Cumberland. 

<*  And  a  motion  being  made,  and  the 
«'  queftion    being    propofed,     That    Mr. 

(j)  17th  Dec.  1774.  Votes,  p.  91. 

"  Speaker 
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•'  Speaker  do  ilTue  his  warrant  to  the  clerk 
**  of  the  Crown,  to  make  out  a  new  writ 
**  for  the  eleding  of  a  knight  of  the  {hire 
<*  to  ferve  in  this  prefent  Parliament  for 
6«  the  county  of  Weftmoreland,  in  the  room 
"  of  the  faid  Sir  James  Lowther, 

"  The  Houfe  was  moved,  That  the  pe- 
"  tition  offeveral  freeholders  of  the  county 
"  of  Weftmoreland,  who  have  thereunto 
*'  fubfcribed  their  names,  which  was  pre- 
"  fented  to  the  Houfe  upon  the  17th  day 
"  of  December,  in  the  laft  feflion  of  Par- 
"  liament,  might  be  read. 

"  And  the  fame  was  read  accordingly. 

*^  Then  the  queilion  being  put.  That 
"  Mr.  Speaker  do  ifTu^  his  warrant  to  the 
*^  clerk  of  the  Crown,  to  make  out  a  new 
''  writ,  for  the  eleding  of  a  knight  of  the 
**  fhire  to  ferve  in  this  prefent  Parliament 
*^  for  the  county  of  Weftmoreland,  in  the 
**  room  of  the  faid  Sir  Jnmes  Lowther  j 

''  It  paffed  in  the  negative  (i)." 

The  method  here  taken  of  communi- 
cating the   intention  of  the  forrner  peti- 

(i)  7th  Nov.  1775.  Votes,  p.  53,54, 
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tioners  to  drop  their  complaint,  was  not 
thought  fufficient  to  juftify  the  Houfe  in  or- 
dering a  new  writ.  There  v/as  no  immedi- 
ate information  in  the  name  of  the  petition- 
ers themfelves. — On  the  13th  of  Novem- 
ber, the  fortnight  being  expired,  and  no 
renewed  petition  having  been  prefented,  a^ 
new  writ  was  ordered  for  Weftmoreland  (2). 

(2)  Votes,  p.  78. 
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In  the  County  of  Southampton. 
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85*  The  day  appointed  for  choofing  this  Committee 
was  Tuefday,  the  14th  of  November,  1775  '  but  the 
Houfe  not  being  complete,  according  to  the  provifions 
of  the  ftatute  (1),  they  were  obliged  to  adjourn  to  the 
day  following  (2). 

On  Wednefday,  the  15th  of  November,  the  Com- 
mittee was  chofen,  and  confifted  ei  the  following 
Gentlemen  : 

John  Ehves,  Efq;  Chairman, 
Earl  Verney, 
Earl  of  Tyrconnel, 
Sir  Henry  Hoghton,  Bart, 
Vifcount  Palmerfton, 
Hugh  Bofcawen,  Efq. 
Benjamin  Langlois,  Efq. 
Thomas  More  Molyneux,  Efq. 
William  Drake,  jun.  Efq. 
Hon.  Thomas  Villiers  Hyde, 
Charles  Mellifti,  Efq. 
Sir  William  Bagot,  Bart. 
George  Bridges  Brudenell,  Efqj 

Nominees. 
Of  the  Petitioner f 
Hon.  Thomas  Howard, 

Of  the  Sitting  Members^ 
Bamber  Gafcoyne,  Efq. 


\Berk{hire, 
Bucks. 

Scarborough, 
Prefton. 
Haftings. 
St.  Mawes. 
St.  Germains. 
Haflemere. 
Agmondefham, 
Chriftchurch. 
Pontefradt. 
St  afford  (hire. 
Rutlandfliirc. 


St.  Michael. 
Truro, 


Petitioner. 

The  Honorable  John  Luttrel. 

Sitting  Members. 

Sir  Abraham  Hume,  Baronet.     William  Joliffe,  Eftj. 

Counsel, 

For  the  Petitioner. 

Mr.  Mansfield,  Mr.  Lee. 

For  the  Sitting  Members, 
Mr.  Miffing,  Mr.  Hardinge. 

(1)  Vide  vol.  i.  Introd.  Sedl.  3.  N°  ii.  p.  49,  5a. 

(2)  Votes,  14  Nov,  p.  79. 
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ON  Thurfday,  the  i6th  of  November, 
the  Committee  being  met,  the  pe- 
tition of  Mr.  Luttrel  was  read,  the  entry 
of  which  in  the  Journals  is  verbatim  as 
follows : 

31  OCt.  1775.  "  A  petition  of  the  Hon. 
**  John  Luttrel  was  read,  fetting  forth, 
"  That  at  the  laft  election  of  members  to 
*'  ferve  in  Parliament  for  the  borough  of 
*'  Petersfield,  Sir  Abraham  Hume,  Baronet, 
"  High  fieriff  for  the  county  of  Hertford^ 
**  WiUiam  JolifFe,  Efq;  and  the  petitioner, 
**  were  candidates ;  and  that  the  faid  Sir 
**  Abraham  Hume  and  William  JolifFe, 
B  2  *'  by 
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"  [(i)  by  themfelves  and  their  agents,]  after 

"  the  diffolution  of  the  lafl;  Parliament,  and 

**  the  iifuing  of  the  writ  for  the  eledion,  and 

**  previous  to  and  during  the  poll,  by  them- 

*«  felves  and  their    agent?,    and  by    other 

"  ways  and  means,  on  the  behalf,  and  at 

*'  the   charge,   of  the   faid  Sir  Abraham 

"Hume  and  William  JolifTe,  did  give,  pre- 

*'  fent,  and   allow,  to   the  electors   of  the 

*'  faid  borough,  and  to  feveral  perfons  who 

"  had  or  claimed   a  right  to  vote  in  the 

"  eledion    for   the   faid    borough,  money, 

*'  meat,  drink,  reward,  entertainment  and 

*'  provilion,  in  order  to  procure  themfelves 

**  to   be  eleded  for   the  faid  borough,  in 

"  open  defiance  of  the  law  ;  and  that  the 

*'  fjid    Sir  Abraham  Hume   and  William 

"  JolifFe,  previous  to  and  during  the  poll, 

*'  were  guilty  of  bribery   and   corruption, 

*'  and    attempting    to    bribe    and    corrupt 

*'  thofe  who  had  a  right  to  vote  in  the  faid 

**  eledion,  in  order  to  procure  themfelves 

**  to  be  returned  as  perfons  duly  eleded, 

**  and   that  James  Showell,   pretending  to 

( I )  Thefe  words  are  repeated  twice,  but  this  feenis 
to  be  a  miftake  of  the  printer  of  the  Votes. 

*'  be 
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"  be  the  mayor  of  the  faid  borough,  adled 
**  partially  and  unfairly  in  the  execution 
"  of  his  office,  as  a  returning  officer, 
*'  during  the  faid  poll,  in  rejecting  good 
*'  votes  for  the  petitioner,  and  admitting 
"  bad  ones  for  the  faid  Sir  Abraham  Hume 
**  and  William  Joliffe,  and  in  many  other 
"  refpecls ;  and  that,  by  the  faid  and  other 
**  undue  means,  the  faid  Sir  Abraham 
*'  Hume  and  William  Joliffe  obtained  a 
*'  majority  of  votes  on  the  poll,  and  were 
*'  returned  accordingly  to  ferve  in  Parlia- 
**  ment  for  the  faid  borough,  in  piejudice 
•*  of  the  petitioner  (who  was  duly  eleded, 
"  and  ought  to  have  been  returned)  and 
"  the  legal  elecflors  of  the  faid  borough> 
**  and  in  open  defiance  of  the  law  and 
**  freedom  of  eled:ions ;  and  therefore  pray- 
"  ing  the  Houfe  to  take  the  premifes  into 
"  confideration,  and  to  grant  him  fuch  re- 
"  lief  therein,  as  fliall  upon  examination 
**  appear  to  be  juft(i)." 

Then  the  lafl:  determination  of  the  right 
of  cledtion  was  read,  which  is  as  follows ; 

(i)  Votes,  p.  27,  28. 

B  3  9  May, 
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9  May,  1727.  Refolved,  "  That  the  right 
*'  of  election  of  burgeiles  to  ferve  in  Par- 
**  liament  for  the  borough  of  Petersfield  in 
*'  the  county  of  Southampton, -is  in  the 
"  freeholders  of  lands,  or  ancient  dwelling- 
*'  houfes  or  fhambles  built  upon  ancient 
*'  foundations,  within  the  faid  borough  (i)." 

Then  the  (landing  order  of  i6th  Jan, 
1735-6,  was  read  (2). 

6^  The  counfel  for  the  petitioner  in- 
formed the  Committee,  that  they  did  not 
mean  to  litigate  the  right  of  eledion,  and 
that  they  therefore  thought  it  unneceflary 
that  either  the  lail:  determination  or  {land- 
ing order  (hould  be  read.  However,  it  ap- 
peared to  the  Committee  to  be  the  efta- 
blifl:ied  and  regular  pradice  to  read  both, 
in  all  cafes  where  there  is  a  laft  determi- 
nation. 

The  counfel  for  the  petitioner  opened 
their  cafe  by  acquainting  the  Committee 
that  they  intended, 

I.  To  objed  to  Sir  Abraham  Hume, 
that,  being  high  fheriif  for  the  county  of 

(i)  Journ.  vol.  xx.  p.  86i.  col.  2. 
(2)  Supra^  vol.  i.  p.  99,  100. 

Hertford 
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Hertford  at  the  time  of  the  eledion,  he 
was  ineh'gible,  and  that  notice  thereof  hav- 
ing been  given  to  the  returning  officer  and 
to  the  eledors,  the  votes  given  for  him 
were  thrown  away. 

2.  To  both  the  fitting  members,  that 
they  had  been  guilty  of  corrupting  the 
voters  by  gifts  and  promifes  after  the  va- 
cancy,,and  i/Tuing  out  of  the  writ,  by  which 
means  the  eledion  of  them  was  void  by 
virtue  of  the  Statute  of  King  William  (i). 
The  counfel  for  the  fitting  members  in- 
iifted,  that  it  was  not  competent  to  thofe  ovi 
the  other  fide  to  go  into  the  queflion  con- 
cerning the  fuppofed  ineligibility  of  Sir 
Abraham  Hume  as  fherifF  of  Hertford- 
shire, becaufe  there  was  no  exprefs  allega- 
tion or  complaint  on  that  firbjed:  in  the  pe- 
tition. 

They  faid.  That  the  words  *'  High  Sheriff' 

for  the  county  of  Hertford,"    appeared   in 
the  petition  merely  as  an  addition  or  de^ 

fcriptio  perfonce.     That  there  was  no  com- 

(i)  7  Will.  III.  cap.  4. 

B  4  plaint 
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plaint  on  that  account  which  could  either 
lead  Sir  Abraham  Hume  to  think  that  he 
was  to  be  attacked  on  that  ground,  or  in- 
deed entitle  the  Committee  to  enter  upon 
fuch  a  quedion,  fince  it  could  not  be  con- 
lidered  as  any  part  of  the  merits    of  the 
petition  :  That  in  every  court  of  juftice  it 
is  a  rule   that  the  plaintiff  who  complains 
of  injuftice,  and  fues  for  redrefs,  (hall  not, 
on   the  trial,   be  permitted  to  take  up   a 
new  caufe    of   complaint  which    has    not 
been  fee  forth  in  the  inftrument  by  which 
he  made  his  firft  application  to  the  court. 
That  this  rule  is  as  juft  as  it  is   invariable, 
being  calculated  to  prevent  a  furprize  on 
the  defendant,  who,  if  he  had  not  previ- 
ous notice   of  every  charge   meant    to  be 
brought  againft  him,  might  lofe  his  caufe 
for  want  of  an  opportunity  to  prepare  his 
defence. 

To  this  the  counfel  for  the  petitioner  an-^ 
fwered, 

That  the  fadt  was  clearly  ftated.  That 
the  petitioner  had  a  right  to  avail  himfelf 

of 
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of  every  thing  that  appeared  on  the  face  of 
the  petition.     That  it  was  certainly  un- 
neceflary  for  him  to  tell  the  Houfe  in  his 
petition,    that  Sir  Abraham  Hume,  being 
IherifF,    was   thereby   ineligible.     That   it 
was  more   proper  to  leave  the  law  to   be 
declared  by  the  decifion  of  the  Committee. 
That  nobody  could  fuppofe  that  the  words 
by  which  the  circumiiance  of   Sir  Abra- 
ham Hume's  being  {heriff  of  Hertfordfliire 
is  mentioned,  were  inferted  merely  as  a  title 
or  defcription,  fuch  addition  of  the  office 
of  a  fitting  member  never   being  ufed  in 
petitions,    becaufe  altogether    imnecelTary, 
That  the  petitioner,  for  inftance,  had  ne- 
ver dreamed  of  defcribing  the  other  fitting 
member  by  his  office  of  one  of  the  Commif^ 
fioners   of  the  Board  of  Trade.     That  Sir 
Abraham  Hume,  therefore,  could  not  pre- 
tend   furprife  ;     efpecially   as     they    were, 
they  faid,    ready  to   prove   that   the  objec- 
tion   to   his    eligibility    was    taken    at    the 
eledion,     and    the   returning   cmcer     and 
eledors    warned,     that     votes     given     for 
him    would   be   thrown    away,    and    that 
Jiis   being    ffierifF   would    be   made    the 

ground 
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ground  of  a  petition  to  the  Houfe  of  Com- 
mons.    That   if  a    fitting  member   were 
flated  In  a  petition  to  be  a  traitor  or  felon 
convI6t,  an  idiot,  >&c.  in  the  Ibrm  of  words 
lifed  in  the  prefent  inftance,  it  could  never- 
be  contended,  that  a  Committee  to  whom 
fuch  petition  fhould  be  referred,  ought  to 
ihut  their  eyes  to  a  legal  difabillty,  and  de- 
clare  fuch    traitor,    felon,     or    idiot    duly 
ek*fl:ed,    becaufe  the   words,    "  and  there- 
*'^  fore  ineJ'igibky'  or  others  to  that  effecfl, 
were  not  added. 

The  counfel  did  not  fpeak  at  great 
length  to  this  objection  (i).  When  they 
were  directed  to  withdraw,  the  Committee 
deliberated  for  a  confiderable  time,  and 
then,  the  counfel  being  called  in,  the 
Chairman  informed  them,  that  the  Com- 
mittee had  come  to  the  following  refolu- 
tion  : 

Refolved,  "  That   the   counfel    be     not 
^*  permitted  to  argue  the  point  of  the  in- 

( I )  Vide  infra^  Cafe  of  Southampton. 

**  eligibility 
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"  eligibility  of  Sir  Abraham  Hume  as 
<*  High  SheriiFof  the  county  of  Hertford, 
*'  the  fame  ineligibility  not  being  an  alle- 
*«  gation  in  the  petition."  (A) 

The  counfel  for  the  petitioner  then  called 
three  or  four  witneiTes,  to  prove  that  gifts 
and  promifes  had  been  made  by  Mr.  Jo- 
lifFe,  in  the  prefence,  and  with  the  con- 
currence of  the  other  fitting  member.  In 
their  opening  they  did  not  allege  that  they 
could  on  this  ground  bring  the  majority  of 
votes,  as  againfl  either  the  fitting  mem- 
bers, to  be  in  favour  of  Mr.  Luttrel.  The 
obje<ft,  therefore,  of  the  evidence,  was  to 
make  the  election  void  as  to  one,  or  both. 

In  the  courfe  of  this  evidence,  one  John 
Newman  was  called  to  prove  a  declara- 
tion made  to  him  by  one  Brackllone,  a 
voter,  about  having  got  the  promife  of  a 
houfe  from  Mr.  JolifFe  for  his  vote. 

On  the  part  of  the  fitting  members  thia 
evidence  was  objed:ed  to. 

It  was  faid,  that  although  the  declaration 

(not  upon  oath)  of  a  perfon  v^^ho  cannot  be 

2  oblk 
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obliged  to  be  a  witnefs  on  the  fubjefl  him- 
felf,  is  admiflible  in  evidence  to  affe^  fuch 
per/on^  yet  it  is  not  admiffible  as  againft  a 
third  party,  and  that  as  the  counfel  for  the 
petitioner  had  not  faid  that  they  meant  to 
difqualify  voters,  but  only  to  affect  the  fit- 
ting members  perfonally,  by  promifes,  gifts, 
&c.  which  they  had  made,  the  evidence 
could  not  be  admitted  for  that  purpofe. 

It  was  anfv^'ered  by  the  counfel  for  the 
petitioner.  That  they  were  not  obliged  to 
anticipate  the  intent  and  purpofe  of  the  evi- 
dence they  produced.  That  what  they  now 
offered,  was  certainly  competent  in  an 
eledtion  caufe.  And  that  the  Committee, 
after  they  fhould  hear  it,  would  judge  to 
what  ufe  it  ought  to  be  applied. 

The  Committee,    after   deliberation, 
Refolved,  *'  That  the  evidence  offered 
**  could  not  be  admitted  in  fupport  of  any 
**  charge  againft   Sir  Abraham  Hume  or 
«  Mr.  Joliffe." 

The 
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The  counfel  for  the  petitioner  then  faid 
they  would  afk  the  fame  queftions,  with 
a  view  to  difqualify  Brackftone. 

Which  they  were  allowed  to  do. 

On  Thurfday,  the  i6th  of  November, 
being  the  fame  day  on  which  the  caufe  be- 
gan, the  Committee,  by  their  Chairman, 
informed  the  Houfe,  that  they  had  deter- 
mined. 

That  the  two  fitting  members  were  duly 
cleded  (i). 

(i)  Votes,  p.  87,  88. 


NOTES 


{    14    ) 

NOTES 

ON     THE     CASE     OF 

P    E   T    E    R   S   F   I   E    L   D. 


PAGE  II.  (A.)  In  the  Cafe  of  Sudbury,  in 
1770,  there  is  the  following  entry  in  the  Jour- 
nals. 

15  Feb.  1770.  "  The  counfel  for  the  petitioners 
*'  having  propofed  to  produce  evidence,  in  order  to 
*'  prove,  thatfeveral  of  the  perfons  who  voted  for  the 
*'  fitting  members  at  the  laft  eledlion,  were  not  le- 
"  gaily  qualified  to  give  their  votes,  as  not  being 
*'  freemen  of  the  faid  borough. 

"  The  fame  was  objeded  to  by  the  counfel  for  the 
"  fitting  members,  as  not  being  warranted  by  any 
**  allegation  in  either  of  the  petitions, 

"  This  point  being  agreed,  and  the  counfel  di- 
*'  reeled  to  withdraw. 

**  And  a  motion  being  made,  and  the  queftion 
**  being  put,  that  the  counfel  for  the  petitioner  be 
*'  admitted  to  produce  evidence,  to  prove  that  many 
"  of  the  perfons  who  voted  for  the  fitting  members 
*'  at  the  laft  general  eleftion  for  the  borough  of  Sud- 
**  bury,  were  not  legally  entitled  to  vote  for  mem- 
"  hers  to  ferve  in  Parliament  for  the  faid  borough, 

*«  there 
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««  there  being  no  allegation  in  either  of  the  petitions 
*'  prefented  to  this  Houfe  to  warrant  their  producing 
**  fuch  evidence, 

"  It  palTed  in  the  negative  (i)." 

To  confine  the  plaintiff"  in  an  ele£lion  caufe  to  the 
allegations  in  his  complaint,  would  be  a  pra£lice  analo- 
gous to  the  rules  of  the  ordinary  courts  of  juftice,  and 
would  not  be  attended  with  any  hardfhip  to  him,  for 
he  has  it  in  his  power  to  make  his  petition  as  compre- 
henfive  as  he  thinks  fit.  However,  the  rules  of  the 
courts  of  Weftminfter  Hall  cannot  be  adopted  on  all 
occafions  by  Committees,  becaufe  of  the  efl'ential  dif- 
ferences in  the  nature  of  the  caufes  which  they  have 
to  decide ;  and  I  confefs  there  are  difficulties  attend- 
ing this  rigid  adherence  to  the  petitioner's  complaint 
as  fet  forth  in  the  petition. — Perhaps  the  reprefenta- 
tive  body  at  large  is  in  fome  refpedl  to  be  confidered 
as  a  party  concerned  in  every  controverted  eledion. 
By  their  oath,  the  Committee  are  to  fwear,  that  they 
will  well  and  truly  try  the  matter  of  the  petition  referred 
to  them.  According  to  the  ftri£l  fenfe  of  thefe  words, 
if  fuppofed  to  defcribe  the  limits  of  their  jurifdidion, 
they  are  bound  to  confine  themfelves  to  the  allega- 
tions of  the  petition.  But,  after  the  oaih,  the  ftatute 
goes  on  to  fay,'  "  and  they  fhall  be  a  Seled  Committee 
"  to  try  and  determine  the  merits  of  the  return^  or 
"  eleSiion,  appointed  by  the  Houfe  to  be  that  day  taken 
"  into  confideration  :"  and  afterwards,  (in  §  18,) 
**  The  faid  Seled  Committee  fhall  try  and  determine 
*'  the  merits  of  the  return,  or  election,  or  both.'^ 

(i)  Journ.  vol.  xxxii.  p.  705.  col,  u 

Da 
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Do  not  thcfe  words  feem  to  impower  the  Committee 
to  inquire  into,  and  decide  upon  every  thing  material 
to  the  merits  of  the  return  and  eledlion,  whether  fpe- 
cified  in  the  petition  or  not  ?  Now  the  Houfe  of  Com- 
mons at  large  has  an  intereft  that  no  candidat««  but 
thofc  who  were  eligible  and  legally  chofen,  be  de- 
clared duly  elected  by  the  determination  of  the  Com- 
mittee;  and  the  eligibility  of  a  candidate,  whether 
that  makes  part  of  the  matter  of  the  petition  or  not, 
is  certainly  part  of  the  merits  of  the  elecStion  and 
return.  Indeed,  that  Committees  are  not  confined 
JirlSily  to  the  matter  of  the  petition  (although  that 
alone  is  mentioned  in  their  oath)  is  clear  from  this, 
that  they  hear  and  determine  upon  the  cafe  which  the 
fitting  member  choofes  to  make  againft  the  petitioner, 
although  the  oath  has  no  reference  to  any  thing  of 
that  fort.  Suppofe  for  a  moment,  that  a  fheriff  is 
clearly  ineligible  by  law,  or  rather  let  us  take  the 
cafe  of  a  perlbn  who  at  his  election  is  poflefTed  of  a 
r.ew  cflice,  within  the  meaning  of  the  ftatute  of 
Queen  Anne(i),  fuch  a  perfon  is,  by  that  ftatute, 
'ineligible.  Suppofe  a  petition  is  prefented  complain- 
ing of  his  election,  but  without  alleging  that  he  held 
a  difqualifving  office,  or  was  incapable  of  being 
chofen.  If  it  come  out  in  the  courfe  of  the  evidence 
given  on  oiher  points,  that  he  held  the  office,  can  the 
Committee,  who,  we  will  fuppofe,  have  found  all  the 
points  litigated  by  the  petitioner  to  be  in  favour  of 
the  fitting  member,  determine  that  fuch  fitting  mem- 
ber was  duly  tlc£ied.     Suppofe  the  petition  has  flood 

(i)  6  Anne,  cap,  vii.  §  zr. 

over 
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over  for  a  year,  and  has  net  been  renewed  within  the 
limited  time  (i)  in  the  next  feffion,  and  in  the  mean 
time  he  has  divefted  hinr^.felr'  of  his  oiFice,  there  can  be 
no  new  petition  againft  his  election,  and  therefore  no 
Committee  can  be  chcfen  to  try  it  on  the  ground  of 
his  ineligibility.  He  is  770W  capable  oi  fitting.  So 
that  there  can  be  no  motion  or  enquiry  in  the  Houfe 
on  that  ground  ;  and  fince  Mr.  Grenville's  acl,  it 
feems  to  be  the  univerfal  op-nion,  that  no  queftion  can 
be  moved  in  the  Houfe  relative  to  the  validity  of  an 
ehilicn  vihich  has  been  complained  of  by  petition. 
Perhaps,  if  an  ineligible  perfon  were  returned,  znd  no 
petition  were  prefented,  the  Houfe  ftill  m-ghttake  cog- 
nizance of  it  J  for  it  would  be  too  much  to  fay,  that 
fuch  a  return  could  not  be  inquired  into,  although 
againft  the  law  of  the  land,  uiilefs  fome  individual, 
intercfted  as  a  voter  or  candidate,  chofe  to  petition  on 
the  fubjeci.  But,  in  the  inllance  we  have  put,  a 
perfon  incapacitated  by  pofitive  ftatute,  will  retain 
his  feat,  merely  becaufe  the  individual  or  individuals 
who  petitioned  againft  him,  either  by  neglect  or  de- 
fign,  did  not  allege  the  incapacity  in  iheir  petition. 
Perhaps  thefe  obfervations  may  merit  fome  attention, 
if  it  fhould  be  thought  expedient  to  make  any  farther 
alterations  in  the  ftatute  of  10  Geo.  III. 

(.)  Supra,  Pref. 
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THE 

CASE 

Of  the  TOV.'N  and  PORT  of 

S      E      A      F      O      R      D, 

In  the   County  of  Sussex. 


C  3 


The  Committee  was  chofen  on  Friday,  the  17th  of 
November,  and  confifted  of  the  following  Gen- 
tlemen : 


\ 
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Hon.   George  Venables  Vernon, 
Chdirman, 

Jion.  James  Murray, 

Charles  Amcotts,    Efq.  "^ 

Hon.  Charles  Greville, 

George  Brit.'ges  Brudenell,  Efq. 

Sir  John  Palmer,  Bart. 

William  Drake,   Efq.  fen. 

Sir  Henry  Paulftt  St.  John,  Bart.  ^ 
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(      21       ) 
THE 

CASE 

Of  the  TOWN  and  P  O  RT  of 

S      E      A      F      O      R      D. 

ON  Saturday,  the  i8th  of  November, 
the  Committee  being  met,  the  peti- 
tion was  read,  fetting  forth,  That  many 
perfons  duly  quaUfied  tendered  their  votes 
for  the  petitioners,  but  were  rejected  ;  by 
which  means,  on  cafting  up  of  the  poll, 
there  appeared  a  majority  for  the  fiLting 
members ;  whereas,  if  they  had  not  been 
arbitrarily,  partially,  and  illegally  rejected, 
there  would  have  been  a  great  majority  in 
favour  of  the  petitioners  (i). 

The  laft  determination  of  the  right  of 
eledtion  was  then  read,  and  appeared  to  be 

(i)  Votes,  p.  29.  31  0£l.  1775. 

C  3  entered 
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entered  in  the  Journals  in  the  following 
words : 

FO  Feb.  1 670- 1.  *'  Sir  Job  Charlton 
'*  reports  from  the- Committee  of  eledions, 
**  the  ftate  of  the  cafe,  and  evidence,  touch- 
*'  ing  the  eledion  for  the  town  of  Sea- 
**  ford  in  the  county  of  SufTex,  and  the 
*'  queilion  thereupon  arifing  j  whether  the 
**  right  of  election  were  in  the  bailiff,  ju- 
*'  rors,  and  freemen  only ;  or,  in  the  po- 
*^  pulacy ;  and  that  the  Committee  were 
"  of  opinion,  That  the  bailiff,  jurors^  afid 
*^  freemen^  had  not  c?ily'voices  in  ele^ioUi  hut 
"  that  the  ele5fion  li'ds  in  the  popuJacy ;  and 
"  that  Mr.  Morley  was  duly  elected. 

*'  The  queftion  being  put  to  agree  with 
*'  the  Committee — the  Houfe  div.ded  ; 

"  And  it  was  refolved  in  the  affirma- 
,"  tive  (i)."     (Majority  108  to  102). 

After  this  entry  had  been  read,  the  coun- 
fel  for  the  fitting  members  defired  that  an 
explanatory  refolution  made  by  the  Houfe,. 
in  1 761,  fhould  alfo   be  read.     Thofe    on 

(i)  Journ.  vol.  ix.  p.  200.  col.  2. 

the 
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the  other  fide  fhewed  fome  reludlance 
to  confent  to  the  reading  of  this  laft-men- 
tioned  refolution,  left,  after  it  Ihould  be 
read,  the  counfel  for  the  fitting  members 
fhould  infift:  that  it  was  the  lajl  determina- 
tion, within  the  meaning  of  the  ftatute, 
and  thereby  endeavour  to  preclude  them 
from  impeaching  or  contradiding  it  by 
evidence. 

The  Committee  refolved.  That  it  fliould 
be  read,  together  with  the  entry  of  all  the 
proceedings  on  the  occafion,  bnt  that  its 
effedt  and  operation  fhould  remain  open  to 
argument. 

The  account  of  thofe  proceedings,  in 
the  Journals,  is  as  follows: 

ID  Dec.  1761.  "  The  Houfe  proceeded 
*'  to  the  hearing  of  the  matter  of  the  fe- 
**  veral  petitions  (i)  complaining  of  an  un- 
"  due  election  and  return  for  the  town  of 
"  Seaford  in  the  county  of  Suffex. 

**  And  the  counfel  were  called  in, 

"  And  the  faid  petitions  were  read, 

(i)  For  the  petitions,  ?;/Wf  Journ.  vol,  xxix.  p.  19. 
col.  I.  17  Nov.  1 76 1. 

C  4  **  And 
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*'  And  the  lad  determination  of  the 
"  Houfe,  made  upon  the  loth  day  of  Fe- 
**  bruary,  1671,  concerning  the  right  of 
**  eledmg  (A)  Barons  to  ferve  in  ParJia- 
**  ment  for  the  tawn  and  port  of  Seaford, 
"  in  the  county  of  Suffex,  (whereby  it  was 
**  refolved,  That  the  bailiff,  jurors,  and 
*^  freemen  had  not  only  voices  in  the  elec- 
"  tion,  but  that  the  eledion  was  in  the 
**  populacy)  was  alfo  read. 

"  And  one  of  the  counfel  for  the   peti- 

1. 

*'  tioner  was  heard,  and  infifled,  That  in 
**  the  faid  determination  of  the  Houfe,  the 
"  words  *'  ^^i^[ff\  jurors,  and  freemen^' 
"  mean  fuch  bailiff,  jurors,  and  freemen 
*'  only,  as  are  refident  within  the  faid  town 
*'  and  port;  and  that  the  word  '^ ppulacy' 
*'  means  inhabitants  at  large  of  the  town 
*'  and  port  of  Seaford,  being  mafteis  of  fa- 
"  milies,  and  not  receiving  alms. 

"  Then  one  of  the  counfel  for  the  fit- 
**  ting  members  was  heard. 

*'  And  then  the  counfel  on  both  fides 
**  were  directed  to  withdraw. 

"  They  were  again  called  in. 

*'  And 
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**  And  the  counfel  for  the  petitioners 
*'  having  propofed  to  produce  evidence,  in 
**  order  to  (hev/  that  the  words  "  bailiffs 
^*  jurors,  and  freeynen^  mentioned  in  the 
*'  faid  determination  of  the  Houfe  of  the 
**  loth  day  of  February,  1670,  mean  only 
'*  fuch  bailiff,  jurors,  and  freemen,  as  are 
*'  refident  within  the  faid  town  and  port; 

"  And  the  counfel  for  the  luting  mem- 
"  bers  having  objeded  to  the  admiflion  of 
"  that  evidence,  as  being  contrary  to  the 
*'  faid  determination  of  the  Houfe:  And 
*'  having  been  heard  upon  their  faid  ob- 
*«jedtion; 

*'  The  counfel  for  the  petitioners  were 
"  heard  in  anfwer  thereto. 

.  *' And  then  the  counfel  on  both  fides 
<'  were  again  directed  to  withdraw. 

"  And  a  motion  being  made,  and  the 
"  queftion  being  but,  That  the  counfel  for 
**  the  petitioners  be  admitted  to  give  evi- 
"  dence.  to  ihew,  That  in  the  faid  deter- 
•'  mination  of  the  Houfe,  the  w^ords  "  ba'i- 
**  liff\  jurors^  and  freemen^^  mean  fuch 
*'  bailiff,    jurors,    and     freemen     only,     as 

are 
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"  are  refident   within  the  faid   town    and* 
**  port ; 

*'  It  paiTed  in  the  negative." 

**  And  the  counfel  were  again  called  in^ 

*'  And  Mr.  Speaker  acquainted  them 
"  with  the  faid  refolution  (i)." 

II  Dec.  176 1.  *'  The  order  made  this 
*'  day  for  refuming  the  further  hearing  of 
*'  the  matter  of  the  feveral  petitions  com- 
*'  plaining  of  an  undue  election  and  re- 
*'  turn  for  the  town  of  Seaford  in  the 
"  county  of  Suflex,  at  half  an  hour  after 
*'  three  of  the  clock  this  afternoon,  being 
''  read  ; 

*'  The  Houfe  proceeded  to  reflime  the 
*'  further  hearing  of  the  matter  of  the  faid 
"  petitions. 

"  And  the  counfel  v/ere  called  in ; 

*'  And  the  counfel  for  the  petitioners 
"  proceeded  in  fiipport  of  their  conftruc- 
*'  tion  of  the  word  "  populacy'  in  the  lall: 
'•  determination  of  the  Houfe,  concerning 
*'  the  right  of  ele<fl:ing  Barons  to  ferve  in 
*'  Parliament  .for    the   town  and    port    of 

(t)  Journ,  vol.  xxix.  p.  83.  col.  i,  2. 

8  Seaford 
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^  Seaford  aforefaid,  made  the  loth  day  of 
**  February,  1670. 

**  Then  the  faid  counfel  examined  feve- 
♦*  ral  witnefles,  in  order  to  prove  that  the 
**  inhabitants  at  large  have,  by  ufage^ 
**  voted  at  elecTiions  of  Barons  to  ferve  in 
*'  Parhament  for  the  faid  town  and  port. 

"  Then  the  original  poll  taken  at  the 
"  eledion  of  Barons  to  ferve  in  Parliament 
*'  for  the  faid  town  and  port,  in  the  year 
**  1747*  was  produced  by  the  town  clerk 
**  of  the  faid  town  and  port. 

''  And  the  counfel  for  the  petitioners 
*'  having  offered  to  produce  the  corpora- 
^  tion-book,  in  which  are  entered  the 
**  adls  of  the  faid  corporation  ; 

**  And  the  counfel  for  the  fitting  mem- 
"  bers  having  obje(!3:ed  to  the  producing. 
*'  of  the  faid  book  as  evidence,  in  relation 
^  to  any  other  matter  than  the  auls  of  th© 
*'  faid  corporation ; 

*'  The  counfel  for  the  petitioners  were 
*"*  heard,    in  anfwer  to  the  faid  objection  ; 

"  And  the  counfel  for  the  fitting  mem- 
'*  bers  being  heard  by  way  of  reply ; 

"  The 
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**  The  counfel  on  both  fides  were  di-* 
♦'  reeled  to  withdraw. 

*'  They  were  again  called  in. 

*'  And  the  counfel  for  the  petitioners 
''  not  infiiiing  on  producing  the  faid  cor- 
*'  poration-book ; 

"  Several  parts  of  the  faid  original  poll 
'*  were  read  : 

"  And  then  the  counfel  on  both  fides 
**  were  again  directed  to  withdraw  (i)." 

The  further  hearing  of  the  caufe  was 
again  adjourned  till  Tuefday,  the  15th  of 
December. 

15  Dec.  1 76 1.  *'  The  Houfe  pro- 
''  ceeded  to  the  further  hearing  of  the 
*'  matter  of  the  feveral  petitions,  com- 
"  plaining  of  an  undue  eledlion  and  return 
"  for  the  town  of  Seaford,  in  the  county 
*«  of  SulTex. 

*'  And  the  counfel  for  the  petitioners 
*'  having  gone  through  his  evidence,  in 
*'  fupport  of  his  conftrudion  of  the  word 
**  populacyy*    in  the  lall:   determination  of 

(1)  Journ.  vol.  xxix.  p.  84.,   col.  i,  2. 

*'  the 
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<*  the  Houfe,  concerning  the  right  of  eled- 
**  ing  Barons  to  ferve  in  Parliament  for  the 
**  town  and  port  of  Seaford  aforefaid,  made 
*'  the  loth  day  of  February  1670; 

*'  The  counfel  for  the  fitting  members 
**  were  heard  in  anfvver  thereto;  and  in- 
*'  filled.  That  the  word  "  popidacy"  in  the 
"  faid  determination  of  the  Houfe,  means, 
<*  inhabitants,  houfekeepers,  paying  foot 
**  and  lot. 

«*  And  the  faid  counfel  examined  a  wit- 
**  nefs  in  fupport  of  their  faid  conflruc- 
*»  tion. 

*'  And  the  counfel  for  the  petitioners 
**  having  been  heard  by  way  of  reply ; 

*'  The  counfel  on  both  fides  were  di- 
<*  redled  to  withdraw. 

"  Refolved,  That  in  the  laft  determina- 
*'  tion  of  this  Houfe,  of  the  right  of  elec- 
**  tion  of  Barons  to  ferve  in  Parliament, 
**  for  the  tovv^n  and  port  of  Seaford,  in  the 
*«  county  of  Sulfex,  made  the  loth  day  of 
*^  February,  in  the  year  1670 ;  which  is 
*'  as  followeth,  viz.  "  That  the  bailiff, 
♦*  jurors,  and  freemen,  had  not  only  voices 

*'  in 
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'*  in  the  ele^lion,  but  that  the  eledion  was 
♦'  in  the  populacy  j"  the  word  "  populacy* 
**  therein  mentioned,  extended  only  to  tBe 
*'  inhabitants^  hoiife keepers  of  the  /aid  town 
*'  a  fid  port,  faying  fcot  and  lot  (i)." 

After  thefe  entries  from  the  Journals, 
the  ftanding  order  of  i6  Jan.  1735-6  was 
read  (2), 

Ihe  counfel  for  the  petitioners  then 
opened  the  whole  of  their  cafe,  which  con- 
filled  of  two  general  points. 

1.  The  firft  was,  That  the  explanatory 
refolution  of  1761,  was  inconfiftent  with 
the  true  fenfe  of  the  determination  of  1670, 
which  was  the  laft  determination  of  the 
Houfe,  when  the  ftatute  of  2  Geo.  11, 
cap.  24.  took  place,  and  therefore  final  to 
all  intents  and  purpofes ;  and  not  to  be 
overturned  or  altered  by  any  refolution  fub- 
fequent  to  the  flatute. 

2.  The  fecond,  That,  if  the  Committee 
fhould  think,  agreeably  to  the  refolution 

(i)  Journ.  vol.  xxix.  p.  89.  col.  2,  p.  90.  col.  i. 
(2)  Supray  vol.  i,  p.  99,  100. 
i);ii.  of 
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of  1761,  that  the  electors  diftinguifced  by 
the  word  "  populacy"  in  the  refolution  of 
1670,  muft  be  fcot  and  let  men^  yet,  to 
bring  them  within  that  defcription,  it  was 
not  necelTary  that  they  fhould  be  adually 
rated  to  the  poor. 

The  counfel  for  the  fitting  members  ob- 
jedled.  to  their  being  permitted  to  bring 
evidence  to  contradict  the  explanatory  re- 
folution of  17 61,  and  this  point  was  fepa- 
rately  argued,  and  determined  by  a  foeciai 
refolution  of  the  Committee, 

Counsel  for  the  Petitioners. 

When  a  laft  determination  is  fufficiently 
clear,  or  admits  of  a  conii:ru<5tIon  confonant 
to  general  principles,  and  the  common  law 
of  Parliament,  it  would  be  highly  dan- 
gerous to  allow  of  explanatory  refolutions 
contradictory  to,  or  inconfiftent  with,  fuch 
conftrudion.  The  certainty  and  fecurity 
which  the  legiflature  meant  to  provide  by 
the  ftatute  of  Geo.  II.  might  be  entirely 
evaded  by  fuch  pretended  explanations. 
**  Fopulacy'  is  a  word  of  general  import; 

and 
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and  the  fair  method  of  conftruing  it  in  the 
determination  of  i6yo,  is  to  apply  it  to 
fuch  perfons  as,  by  the  common  law,  where 
there  is  no  charter  or  prefcription  to  the 
contrary,  are  the  legal  elecflors  for  bo- 
roughs. Thefe  are  the  inhabitants  houfe- 
holders  (i).  That  fuch  is  the  (enk  in 
which  the  word  was  underftood  at  Seaford, 
from  the  date  of  the  determination  in  1670 
to  the  year  1761,  can  be  proved  by  the 
conftant  ufage  of  the  place  duriig  that 
long  period  of  time.  Indeed,  the  fucceff- 
ful  party  in  1761,  and  the  Houfsin  making 
their  decifion,  feem  to  have  been  fo  dron'^- 
ly  impreffed  with  this  fenfe  of  the  word 
**  populacy^*  that  even  in  taking  in  the 
qualification  of  the  payment  of  fcot  and 
lot,  they  added  that  of  being  houfekeepers. 
This  woald  have  been  unneceffary  if  they 
had  confidered  Seaford  as  a  common  fcot 
and  lot  borough  ;  for  to  be  a  houfekeeper 
is  no  neceffary  part  of  the  defcription  tf  a 
fcot  and  lot  man.     Occupancy,  even  with- 

{\)  Vide  fupra,  vol.  i.  Cafe  of  Pontefrail,  vol.  ii. 

Cafe  of  Poole. 

out 
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Cut  inhabitancy,   is  fufficlent  to  conftitute 
that  charader  (i)» 

If  the  word  *'  populacy"  can  receive  an 
interpretation  agreeable  to  the  common  law- 
right  of  election,  if  the  ufage  of  Seaford 
for  a  whole  century  (hows  that  it  was  fo 
underftood  in  the  borough,  an  explanatory 
decifion  of  the  old  judicature  conftruing  the 
term  otherwife,  fo  far  from  being  con- 
fidered  as  conclufive,  will  be  thought  to 
deferve  very  little  regard  from  this  Com- 
mittee.— The  Hiftory  of  the  Cafe  of  176 1 
is  recent,  and  it  is  well  known  to  have 
been  a  very  flagrant  Inftance  of  the  influ- 
ence of  the  minifter  of  that  day. 

Counsel  for  the  fitting  members. 

When  a  word  of  doubtful  fenfe  (which 
«*  populacy'  (B)  feems  to  be  admitted  to 
be)  is  employed  in  a  lad:  determination, 
and  the  Houfe,  whofe  province  it  is  to 
explain  its  own  decifions,  makes  an  inter- 
pretation of  fuch  ambiguous  word  in  plain 
unequivocal    language,    the    interpretation 

(1)  Videfupra,  vol.  i,  p.  352.  Cafs  of  Dorchefter. 

Vol.  III.  D  ought 
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ought  to  be  conclufive  :  It  forms,  as  it 
were,  part  of  the  laft  determination,  and  is 
to  be  confidered  as  fomething  equivalent 
to,  and  fubftitpted  in  the  room  of,  the 
former  expreffion.  What  would  the  con- 
fequence  be  if  a  formal,  explicit,  and  dif- 
tin(5l,  explanation  by  the  Houfe  of  Com- 
mons, of  an  acknowledged  ambiguity  in  a 
lafl  determination,  were  to  be  confidered 
as  of  no  authority,  but  to  remain  liable  to 
frefli  difcuflion  and  inquiry  ?  Would  not 
an  opportunity  be  given,  at  every  new 
eledion,  of  contending  for  a  new  mean- 
ing to  be  put  on  the  doubtful  expreffion  ? 
and,  with  regard  to  the  right  of  eledlion  in 
fach  a  cafe,  would  it  not  remain  for  ever 
expofed  to  the  uncertainty,  and  fubje(ft  to 
the  litigation,  which  the  legiflature,  by  the 
ftatute  of  Geo.  II.  was  fo  anxious  to 
prevent  ? 

If  any  ufe  could  be  made  on  the  prefent 
occafion,  of  the  common  law  right  of  elec- 
tion,  the  counfel  for  the  petitioners  have 
no  right  to  alTume  it  to  be  as  they  contend. 
The  diverfity  of  fyftems  on  that  head  is 

well 
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well  known,  and  the  opinion  of  that  great 
lawyer  Lord  Chief  Juftice  Holt  was  very 
different  from  that  which  they  would  have 
the  Gommittee  to  adept  (i). 

If  the  refolution  of  176 1  is  to  be  confidered 
as  making  part  of  the  fame  determination 
with  that  of  1670,  what  the  ufage  of  the 
borough  may  have  been  is  of  no  conle- 
quence,  and  all  evidence  on  that  fubjedt  is 
inadmiffible. 

After  the  counfel  had  finill^ed  their  ar- 
guments on  this  point,  the  Court  being 
cleared,  the  Committee  deliberated  for  feve- 
ral  hours,  and  then  adjourned  till  Monday. 

On  Monday,  the  20th  of  November,  af- 
ter deliberating  again  for  fome  time,  the 
following  queftion  was  put : 

**  That  the  Committee  do  permit  the 
*'  counfel  for  the  petitioners  to  produce  evi- 
"  dence  to  call  in  quellion  the  refolutiori 
**  of  the  Houfe  of  Commons  in  1761, 
**  touching  the  right  of  eledion  for  the 
*'  town  and  port  of  Seaford,  by  which  re- 
'•  folution  the  right  of  voting  in  the  faid 

(i)  Vide  Cafe  of  Pontefrac^i  Supra,  vol.  i. 

D  2  *'  town 
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**  town  and  port,  as  in  the  popuJacy,  is  dc- 
**  clared  to  extend  only  to  the  inhabitants 
'*  houfekecpers  of  the  faid  town  and  port, 
"  paying  fcot  and  lot,  there  having  been  a 
**  previous  refolution  touching  the  right  of 
"  election  made  in  1670.'* 

And  it  was  refolved  in  the  negative. 

On  which  the  counfel  being  called  in,  the 
Chairman  acquainted  them  that  the  Com- 
mittee had  refolved, 

'*  That  the  counfel  fhould  not  be  per- 
"  mitted  to  call  evidence  to  contradict  the 
"refolution  of  1761(C)." 

2.  The  counfel  for  the  petitioners  pro- 
ceeded to  the  fecond  point,  and  contended, 
that  it  is  not  neceflary  that  perfons,  in  or- 
der to  anfwer  the  defcription  of  fcot  and 
lot  men,  fhould  adually  be  rated  to,  and 
pay,  the  poor-tax. 

It  appeared,  by  the  original  poll,  that  the 
votes  admitted  by  the  returning  officer  were 
as  follows ;  viz. 

For  Lord  Gage  -  -  -  29 
For  Mr.  Medley  -  -  -  27 
For  the  petitioners       -      -       i 

3  "  But 
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But  it  was  proved  by  John  Csefar,  who 
had  aded  as  check-clerk  for  Sayre  and 
Chetwood,  that  47  perfons,  a  lift  of  whom 
he  produced,  v/ho  tendered  their  votes  for 
the  petitioners,  were  rejedled  becaufe  their 
names  did  not  appear  on  the  laft  poor-rate, 
according  to  which  the  returning  officer 
took  the  poll.  It  appeared,  alfo,  that  three 
others  tendered  their  votes,  and  were  re- 
jedled,  after  Caefar  had  left  the  place  of 
polling. 

Counsel  for  the  petitioners. 

Though  it  is  convenient  that,  in  com- 
mon cafes,  the  poor-rate  fhould  be  the  cri- 
terion to  fix  who  are  to  be  confidered  as 
paying  fcot  and  lot,  yet  that  the  rate  and 
payment  of  the  parochial  tax  for  the  poor, 
.is  ..no  neceffary  ingredient  in  the  defcrip- 
tion,  or  a  condition  fine  qua  non,  is  moll: 
evident  from  this,  that  '^fcot  and  lot"  were 
-known  to  the  law  of  England  long  before 
the  poor-tax  had  any  exiftence.  That  tax 
took  its  rife  in  the  43d  year  of  Queen  Eli- 
zabeth, and  we  find  fcot  and  lot  men- 
P  3  tioned 
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tioned  at  the  time  of  the  Conqueft,  as 
having  exifted  among  the  Saxons,  the 
words  themfelves  being  of  Saxon  or  Go- 
thic origin.  The  exprefiion  Qi  ^^  fcot  and  kf^ 
is  found  alfo  in'ftnany  ancient  ftatutes,  and 
particularly  in  fome,  near,  but  before,  the 
time  when  the  firil  poor-laws  were  made. 
"  Scot^'  fcottun'i^  ^'  fcottay'  and  *' fcottus^' 
are  terms  which  occur  frequently  in  Doomf- 
day  book  ( i).  The  recital  of  the  ftatute  of 
33  Hen.  VIII.  cap.  9.  fets  forth,  that  the 
citizens  and  freemen  of  London  were  (at 
that  time)  fworn  to  bear  Jcot  and  lot.  This 
clearly  proves  that  thofe  terms  had  a  din:in(ft 
definite  meaning  at  that  period,  v/hich  ne- 
celTarily  muft  have  been  different  from  a 
tax  not  known  till  fome  years  afterwards. 
Spelman  underftandsby  ^^fcot  and  lot"  in  the 
laws  of  William  I.  publick  contributions, 
taxes,  or  tallages,  in  general.  He  cites 
the  following  palTage  in  thofe  laws : 
**  Omnis  Francigena,  qui  tempore  Edwardi 
^*  propinqui  7icflri  juit  in  Anglia  particeps^ 

{i")  Spelman,  i\\\Q  foot  zn^  fcottuni, 

<*  COnfiiC'^ 
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"  confuttudinum  Anglorum^  quod  dicunt  en 
«*  plor  ^  an  fcore  ferfohatur  fecundum 
"  legem  Anglorum."  *'  Hoc  eft"  (fays  he) 
*'  ut  omnes  Francigen<^^  etiam  triumphatis 
'•^  jam  Anglis,  eajdem  fortes ^  eafdemfolutiones 
**  prcejlarent  quiuufcunque  tejierentur  tern- 
*^  pore  Edijuardi  Confejforis — Lot:  autem 
*^fors"  And  he  adds,  "' Nee  obfok^oit  hodie 
"  omnino  antiquum  illud  adagium,  nam  qui 
"  pari  forte,  pariterque  licet  no7z  cequalibus 
*^  portionibusj  in  aliquam  veniant  contribu- 
"  tionem,  diciintur  fapius  juxta  fcot  ^  lor 
*^  perfolvere." 

In  like  manner,  under  '*  title.  Lot,''  in  the 
fame  author,  that  word  is  defined,  '*  Pars 
*^  tributi  five  folutionis  alicujus  quam  inter 
*'  alios  qjiis  tenetur  prcejiare." 

Francifcus  Junius,  in  his  Etyjnologicum 
Anglicanum^  explains  ^*' fcof*  (or  '■'  Jhotf 
thefe  being  fynonimous  words)  thus :  Cenfus^ 
VeBigal^  Tribiitum,  "  Item,  fymbola  vel 
^"^  fymbolum^  i.  e.  portio  quod  fnguli  confe^ 
*'  runt  in  fumptus  qui  publics  in  banc 
♦*  illamve  rejnfaciendifuntJ' 

D  4  Ana* 
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Analogous  to  this  general  fenfe  of  the 
word,  "yZ^(5/"  is  to  this  day  a  familiar  expref- 
fion,  particularly  in  the  North  of  England, 
for  the  (hare  every  man  pays  of  the  reckon- 
ing at  a  tavern. 

It  appears  from  the  two  learned  authors 
juft  cited,  that,  anciently,  whoever  in  gene- 
ral paid  his  fhare  of  any  contribution,  was 
faid  to  pay  fcot  and  lot,  Spelman,  who 
wrote  in  the  reign  of  James  I.  and  Car.  I. 
does  not  fay  a  word  of  the  expreflion  be-^ 
ing  appropriated  or  confined  to  the  pay- 
ment of  the  poor's-rate,  which  he  mod 
probably  would  have  done,  if  it  had  been 
underftood  in  that  limited  fenfe  in  his 
time. 

In  fhort,  the  phrafe  of  paying  fcot  and  lot, 
feems  to  have  been  ufed  to  defcribe  per- 
fons  who  were  not  diAinguiflied  by  any 
particular  rank  or  charadler,  but  who  were 
fufficiently  independent  to  be  able  to  pay 
their  proportion  of  any  general  tax.  Thus, 
in  Magna  Charta,  when  the  King  fays, 
"  And  for  this  our  gift  and  grant,  &c.  the 
<*  Archbifhops,    Bifhops,    Abbots,    Priors, 

''  Earls, 
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'*  Earls,  Barons,  Knights,  Freeholders,  <7;z^ 
*'  other  ourfubjeBs^  have  given  unto  us  the  ' 
**  fifteenth  part  of  all  their  moveables  (i)."^ 
"  Other  our  fubjeftsy'  were  thofe  who  did 
not  come  under  any  of  the  higher  clafles 
there  enumerated,  but  who  were  payers  of 
fcot  and  lot. 

Watch  and  Ward  was  a  general  duty,  to 
which,  by  the  old  ftatutes,  the  inhabitants' 
of  towns  and  boroughs  were  liable  in  their 
turns.  See  the  ftatute  of  13  Ed.  I.  ftat.  2. 
cap.  4.  and  the  cafe  of  Stretton  and  Browne 
in  Cro.  Eliz.  p.  204.  By  the  ftatute  of 
5  Hen.  IV.  cap.  3.  it  is  particularly  pro- 
vided, '*  that  watch  fhall  be  kept  on  the 
♦*  fea-coaft,  in  the  manner  as  was  wont  to 
<*  be  done  in  times  paft."  It  will  be 
proved,  that,  in  time  of  war,  this  pradice 
is  ftill  continued  at  Seaford  ;  and  that, 
during  the  laft  war,  perfons  in  like  circum- 
flances  with  thofe  who  have  been  kept  oiF 
the  rate,  and  whofe  votes  were  rejeded, 
performed  that  duty.  The  ulage  is,  accord- 
ing to^the  ancient  law,  to  watch  by  lot,  each 

;s4i^'-    ,?qodU^   tsqofili 
fi)  Mfgn.  Cn,  cap.  37. 
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man  taking  his  turn.  This  therefore  is  as 
good  a  criterion  of  a  fcot  and  lot  man  as 
the  payment  of  the  poor-rate  (D). 

Enough  has  furely  been  faid,  at  leaft,  to 
fliew  that,  if  there  has  been  irregularity, 
partiality,  and  mifcondu6t  in  making  the 
rate,  the  payment  of  the  poor- tax  not  be- 
ing effential  to  the  idea  of  fcot  and  lot, 
other  circumflances  may  be  inquired  into, 
and  that,  if  upon  inquiry  it  fhall  appear  in 
the  prefent  cafe,  that  the  perfons  omitted 
in  the  rate  were  as  capable  of  paying  the 
parochial  taxes  as  thofe  aflually  rated,  the 
Committee  ought  to  confider  them  as  fcot 
and  lot  men,  and  to  allow  their  votes. 

The  amount  of  the  evidence  to  fliev7 
that  the  rates  were  irregularly  and  par- 
tially made,  was  as  follows : 

The  Coi-poration  of  Seaford  confifts  of 
a  bailiff,  four  jurats  (or  jurors,  as  they  are 
called  in  the  determination  of  1670)  of 
whom  the  bailiff  is  one,  and  an  indefinite 
number  of  freemen.  The  jurats  are  chofen 
for  life,  and  by  their  office  are  Juftices  of 
the  peace  for  the  borough. 

It 


S    E    A    F    O    R    D.  43 

It  appeared  by  the  tefllmony  of  feveral 
perfons  who  had  ferved  as  overfeers  of 
the  poor,  that  they  had  not  come  inta  the 
office  by  a  regular  warrant  of  appointment, 
under  the  hands  and  feals  of  two  or  more 
of  thejuftices,  according  to  the  diredions 
of  the  flatute  of  Queen  Elizabeth  (i),  but 
that  the  jurats  had  fent  them  the  books  of 
rates,  and  the  overplus  parifli-money,  and 
told  them,  they  were  to  be  the  overfeers 
for  the  year.  That,  in  confequence  of  this, 
they  had  taken  the  charad:er  upon  them, 
and  adled  as  overfeers.  In  1761,  after  the 
eledtion,  many  perfons  who  had  claimed 
to  vote  at  that  eledion,  were  rated.  Af- 
terwards they  were  put  off  the  rate.  They 
had  applied  to  the  jurats  and  churchwar- 
dens in  1762,  and  in  1767,  and  1768, 
before  the  general  elediion,  to  be  put  on 
again,  declaring  that  they  were  able  and 
willing  to  bear  the  burthen,  and  therefore 
wifhed  to  be  admitted  to  the  exercife  of 
%he  privileges  to  which  that  would  intitle 

(1)  43  Eliz.  cap.  ii.  §  r, 

thern,- 
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them.  In  1762,  Harrlfon,  one  of  the  jurats, 
laid,  **  they  would  turn  out  and  keep  in 
juft  whom  they  pleafed;"  and,  in  1767,  the 
jurats  faid,  *'  they  would  rate  fuch  as  they 
liked.'*  In  1768,  Harrifon  and  the  other 
jurats  being  particularly  applied  to  by 
twenty-five  perfons  at  a  public  houfe,  he 
faid,  **  he  (hould  not  refolve  his  mind  that 
night." 

In  1774,  on  Michaelmas  day,  which  was 
previous  to  the  eledion,  the  perfons  claim- 
ing to  be  rated  applied  to  the  overfeers, 
and  by  their  agent  delivered  to  them  a 
written  notice  fubfcribed  with  their  names, 
intimating,  that  if  they  refufed  to  put  them 
on  the  rate,  the  court  of  King's  Bench 
would  be  moved  againft  them.  It  ap- 
peared that  there  was  no  new  rate  made 
then,  but  that  the  churchwardens  and 
overfeers  had  refolved  at  that  time,  if  they 
made  a  rate,  not  to  put  the  claimants  on  it. 
One  of  them  afked  Harrifon,  if  they  fhould 
make  a  rate  j  and  he  faid,  "  They  had  no 
call  to  do  it  as  they  had  money  in  hand ;" 
but  neither  he,  nor  any  other  of  the  jurats 

(who 


S    E    A    F    O    R    D.  45 

(who  were  all  proved  to  have  been  in  the  in- 
tereft  of  the  fitting  members)  faid  any  thing 
about  leaving  the  claimants  out,  if  a  rate 
fhould  be  made  ;  nor  did  either  of  the  fit- 
ting members   fay  any  thing  to  that  pur- 
pofe.     Lord  Gage  was  prefent  on  Michael- 
mas-day when  the  application  was  made, 
and   the  notice  delivered.     It  did  not   ap- 
pear that   any  application  had  been  made 
by  the  claimants  at  any  time  in  the  inter- 
vening periods   between  the  ele(5tions,  but 
only  on  occafion  of  the  rates  made  pre- 
vious  to  the  general  eledions  of  1768  and 
1774.     Harrifon,  the  jurat,,  had  advanced 
money  to  the  overfeers  on  account  of  thd 
parifh  ',  but  it  appeared  to  be  ufual  for  the 
parifh  officers  to  borrow  money  on  the  cre- 
dit of  the  rate,  for  the  immediate  ufe  of 
the  parifh  poor,  and  then  to  apply  the  mo- 
ney raifed  by  the  fubfequent  rate  to  the 
difcharge  of  the  debt. 

One  Edward  Spice,  who  had  voted  for 
the  fitting  members  as  a  houfekeeper  pay- 
ing fcot  and  lot,  faid,  he  was  ovcrfeer  in 
1772.     That  then  Harrifon  ordered  h\miQ 

make 
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make  a  book  (or  rate)  according  to  the  old 
one,  which  he  had  done.  That  he  ordered 
him  to  make  no  alteration.  That,  if  it 
had  been  left  to  himfelf,  there  were  others 
who  were  ready  and  willing,  whom  he 
would  have  put  on,  and  that  he  had  not 
put  them  on,  becaufe  it  was  contrary  to  the 
diredions  he  had  received  from  Harrifon, 
and  the  other  jurats.  He  faid,  Harrifon 
told  him,  ''  The  fewer  hands  it  is  kept  in, 
the  better  for  us." 

In  the  books  there  were  entries  of  the 
allowances  of  the  rates  by  the  jurats.  Se- 
ven rates  were  produced:  i.  To  Eafter, 
1766.  2.  To  Eafter,  1767.  3.  To  Michael- 
mas, 1768.  4.  To  Lady-Day,  1769.  5.  To 
Michaelmas,  1770.  6.  To  Lady-Day,  1773. 
y.  From  Lady-Day  to  Lady-Day,  1774.  It 
was  admitted  that  no  appeal  had  been 
made  from  any  of  thofe  rates,  particularly 
not  from  the  laft,  by  which  the  poll  was 
taken. 

Such  being  the  material  circumftances 
that  were  proved  relative  to  the  conduct 
of  the  overfeers  and  jurats  in  making  the 

rateSj 
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rates,  there  was  no  objedlion  made  either 
on  the  part  of  the  fitting  members,  or  by 
the  Committee,  to  the  produdion  of  evi- 
dence concerning  the  circumftances  of  the 
voters,  as  well  thofe  who  flood  on  the 
poll,  as  thofe  who  had  been  reje<fted  (i). 

A  great  deal  of  evidence  was,  accordingly, 
brought  on  thofe  heads  which  it  would  be 
ufelefs  to  flats  at  large.  Edward  Spice, 
whofe  teflimony  v/as  mod  favourable  to 
the  cafe  of  the  petitioners,  went  through 
the  lifl  of  rejed:ed  voters,  man  by  man,  and 
faid,  with  regard  to  about  thirty-two,  that 
he  fhould  have  rated  them  in  any  other 
place.  That  he  knew  of  no  other  reafon 
why  they  were  not  rated,  but  to  keep  the 
right  of  voting  in  few  hands.  But  he  faid 
of  all  of  them,  unlefs  about  three,  that 
they  had  no  other  means  of  fubliftence  but 
their  work,  as  fifhermen  or  day-iabourers, 
and  that  his  rule  of  judging  vt^as,  that 
every  man  ''  who  pays  his  way^"  and  who 
maintains  himfelf  and  his  family,  is  rateable. 

(i)  Vide  infra.  Cafe  of  Peterborough. 

This 
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This  appeared  to  be  the  criterion  adopted 
by  feveral  other  witnefTes,  who  alfo  went 
through  the  Hft,  and  fwore  to  the  rateabi- 
lity  of  many  of  the  rejed:ed  voters.  It  was 
proved,  that  many  of  thofe  voters  had  their 
corn  from  the  farmers  confiderably  under 
the  market-price  J  but  this  was  fliewn  to 
be  in  confequence  of  a  fort  of  general  ufage 
in  that  part  of  the  country  in  favour  of 
labourers,  and  never  confidered  as  a  matter 
of  charity.  All  the  rejeded  voters  were 
proved  to  be  houfekeepers.  It  was  alfo 
proved  that  they  paid  the  parifh-clerk's 
fee,  which  is  a  groat  a  year  from  all 
houfeholders.  One  William  Roberts  fwore, 
that  perfons  in  their  fituation  kept  watch 
during  the  lafl:  war,  but  he  could  not  fay 
whether  any  of  them  did.  Their  houfes  in 
general  were  proved  to  be  worth  from  forty 
fhillings  to  three  or  four  pounds  a  year. 
Roberts  faid,  he  did  not  know  of  any  pro- 
perty being  rated  in  Seaford  under  fifty 
fhillings  a  year;  and  one  Edward  Vinall 
faid,  he  could  not  fay  that  perfons  in  the 
circumftances  of  the   rejeded    voters  had 

ever 
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ever  been  rated.  .He  laid,  he  could  re- 
member that,  about  forty  years  ago^  only 
one  perfon  had  relief  in  the  parifh. 

One  William  Wood,  who  had  tendered 
his  vote  for  the  petitioners,  and  was  re- 
je(5led  as  not  on  the  rate,  was  declared  by 
all  the  witneiTes  to  be  a  houfekeepcr  of 
very  confiderable  fubitance. 

On  the  part  of  the  fitting  members,  one 
John  Rafon  was  called,  who  faid  he  lived 
in  the  neighbourhood  of  Seaford,  on  a  farm 
of  Mr.  Mediey's.  That  he  had  a  farm  at- 
Seaford,  and  rented,  altogether,  upwards  of 
30G  i.  a  year.  That  he  had  at  different 
time?;  afted  as  a  parifli  ofScer.  That  he 
knew  many  of  the  voters  and  claimants, 
and  their  fituation.  Being  fhown  John 
Csefar's  lift,  he  fwore  as  to  26  out  of  the 
47,  that  he  fhould  not  have  thought  them 
fit  to  be  rated,  if  there  had  been  no  queftion 
of  an  eled:ion.  As  to  17,  he  either  faid  he 
did  not  know  them,  or  was  unacquainted 
with  their  circumflances.  The  remaining 
4,  he  faid  he  fhould  have  rated.  It  was  a 
rule,  he  faid,  in  that  neighbourhood,  not 
Vol.  III.  E  to 
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to  rate  perfons  who  live  merely  by  their 
labour.  That  at  a  place  called  Bourn, 
where  he  had  been  overfeer,  they  rated 
perfons  down  to  20  fhillings  a  year,  when 
known  to  be  men  of  fubftancej  but  that 
there  they  would  not  rate  a  labourer,  though 
he  lliould  rent  a  houfe  of  40  (hillings  a  year. 

It  appeared,  that  about  14  of  the  voters 
for  the  fitting  members  were  cuftom-houfe 
officers,  or  boat-men,  by  which  they  got 
about  30 1.  a  year.  That,  exclufive  of 
what  they  got  in  that  way,  feveral  of  them 
were  in  worfe  circumflances  than  feveral 
of  the  perfons  who  were  not  rated.  It 
feemed  to  be  admitted,  that  thofe  who 
were  not  cuftom-houfe  boat-men,  were  of 
fufficient  fubftance  to  be  rated. 

The  rate  by  which  the  poll  was  taken, 
was  proved  by  the  parifh  clerk  to  have  been 
regularly  publiihed  (i). 

Counsel  for  the  fitting  members. 

Scot  and  lot  men  are  now  univerfally 
underftood  to  be  perfons  who  contribute 

(i)  17  Geo.  II.  cap.  3.  §  i, 

10 
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to  the  ordinary  taxes  of  the  pariHi ;  and  the 
payment  of  the  poor-rate  is  the  eftablifhed 
criterion,  and  the  only  one  that  can  be 
adopted.  The  practice  of  watch  and  ward^ 
as  it  is  diredled  to  be  performed  by  the 
ftatutes  of  Winchefler,  and  of  5  Hen.  IV. 
has  long  fallen  into  difufe.  If  it  exifted, 
it  could  have  nothing  to  do  with  the  pay- 
ment of  fcot  and  lot,  being  a  fort  of  duty 
to  which  men  in  all  fituations  and  circum- 
ftances  were  equally  liable ;  and  for  which 
nothing  was  to  be  paid.  The  fame  obfer- 
vation  will  apply  to  the  kind  of  watch  per- 
formed in  time  of  war,  at  Seaford,  by  a 
local  cuftom  (D). 

As  to  the  fuppofed  mifcondud:  of  the 
parifh-officers  in  making  the  rate,  why  was 
it  not  complained  of  in  the  regular  man- 
ner ?  The  law  was  open  to  thofe  who 
thought  themfelves  aggrieved.  They  fhould 
have  applied  to  the  overfeers,  at  the  time 
nvhen  the  rate  was  making.  If  they  had 
refufed  to  comply  with  their  demand,  an 
appeal  lay  to  the  Juftices,  in  their  quarter- 
feflions.  Milbehaviour  in  the  JulUces,  on 
E  2  hearing 
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hearing  the  appeal,  would  have  been  open 
to  puniflinient,  by  information,  on  an  ap- 
plication to  the  court  of  King's  Bench.  It 
is  no  objedion,  that  the  overfeers  had  no 
regular  warrants  of  appointment ;  for  if 
perfons  who  take  upon  them  that  charac- 
ter, are  guilty  of  mifcondud:,  they  are  an- 
fwerable  for  it;  and  rates  made  by  them, 
and  acquiefced  under,  cannot  afterwards 
be  invalidated  on  the  ground  of  irregularity 
in  their  appointment.  It  will  be  faid,  per- 
haps, that  it  would  have  been  labour  loft 
to  appeal  to  the  jurats,  fince  the  injury 
was  done  by  them,  the  rates  being  made 
by  their  diredlions ;  and  that  this,  in  fub- 
ftance,  would  have  been  an  appeal  ab 
iifdem  ad  eofdejn ;  but  the  law  having  made 
them,  as  local  Juftices  of  the  Peace,  the 
regular  court  of  appeal,  this  Committee 
will  not  prefume,  that  they  would  have 
been  guilty  of  criminal  partiality  and  in- 
juftice.  Befides,  the  appeal  might  have 
been  made  to  the  county  Juftices.  The 
patute  of  17  Geo.  II.  (i)   enadls,  qffirma'*. 

(?)  Cap.  38.  §  5;. 

ikely^ 


is    E    A    F    O    R    i).  53 

tively^  *'  That,  in  all  corporations  or 
**  franchifes  who  have  not  four  Juftices 
"  of  the  peace,  it  fhall  and  may  be  lawful 
*'  for  any  perfon  or  perfons,  in  any  of  the 
**  cafes  where  an  appeal  is  given  by  this 
*'  adt,  to  appeal,  if  he  or  they  fhall  think 
"  fit,  to  the  next  general  or  quarter  fef^ 
**  fions  of  the  peace  for  the  county,  riding, 
*'  or  divifion,  wherein  fuch  corporation  or 
"  franclufe  is  fituate;"  but  it  does  not 
therefore  follow,  that  where  thefe  are  four 
local  Juilices,  the  appeal  may  not  be  carried 
to  the  county  feffions  (E). 

Upon  the  whole,  as  the  perfons  who 
were  rejedled  at  the  poll  becaufe  they  were 
not  rated,  never  took  the  legal  courfe  for 
redrefs,  this  would  have  been  a  bar  to  their 
claim  before  this  Committee,  even  if  they 
could  have  (hown  that  their  circumftances 
intitled  them  to  be  upon  the  rate.  But  the 
witneiles  have  proved  that,  except  three, 
none  of  them  have  any  means  of  fubfillence 
but  their  labour;  fo  that  if  any  accident 
were  to  deprive  them  of  that  refource,  they 
and  their  families  mufl:  come  on  the 
E   3  parifh. 
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paridi.  It  has  not  been  (hown,  that  one  of 
them  was  ever  rated  before  1 761,  before 
which  period,  the  right  of  voting  not  being 
underflood  to  depend  upon  the  rates,  it  was 
clearly  the  intereft  of  the  parifh  officers  to 
tax  them,  if  they  had  been  fit  to  be  taxed. 

The  Counsel  for  the  petitioners,  in  reply, 

Denied  that  an  appeal  could  have  been 
made  to  the  county  juftices(E) ;  and  they 
faid  the  partiality  of  the  jurats  had  been 
clearly  proved,  fo  as  to  evince  that  an  ap- 
peal to  them  would  have  been  nugatory 
and  fruitlefs.  That  the  rateability  of  the 
rejedcd  voters  had  alfo  been  proved,  and 
that  the  Committee  could,  and  was  the 
only  court  that  could,  give  them  fpecific 
relief,  for  the  injury  which  had  been  done 
them  (i). 

On  Wednefday,  the  22d  of  November, 
the  Committee,    by  their  Chairman,    in- 

(l)  Cafe  of  Weobly    cited  fi'tra^  vol.  il.    p.  399. 
Vide  infroy  Cafe  of  Peterborough. 

formed 
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formed  the  Houfe,    that  they  had   deter- 
mined. 

That  the  two  fitting  members  were  duly 
ele(fted  (2). 

(2)  Votes,  p.  109. 
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PAGE  24.  (A.)  This  town  and  port  was  ori- 
ginally a  member  of  the  port  of  Haftings.  It 
returned  members  to  Parliament  from  the  time  of 
Edw.  i.  till  I  Hen.  IV.  and  from  that  time  ceafed  till 
1640-1.  Henry  VIII.  by  a  charter  of  the  30th  year 
of  his  reign;  added  it  to  the  Cinque  Ports.  4  Feb. 
164C-1,  the  Houfe  refolved,  that  Seaford  fhould  be  re- 
ftored  to  its  ancient  privilege,  and  that  a  warrant  fhould 
ilTue  for  a  writ  for  the  electing  and  returning  of  two 
burgejfes.  (Journ.  vol.  ii.  p.  78.  col.  I.)  Afterwards 
its  members  came  to  be  called  Barons.,  as  thofe  of  the 
other  Cinque  Ports ;  for  which  fee  Spelman's  GlofTary, 
Title,  Bar  ones  quinque  portuum, 

P.  33.  (B).  In  the  cafe  of  Honiton,  3  Feb.  1710-11, 
(cited  in  the  cafe  of  Peterborough,  infra.,)  the  word 
**  populace"  is  ufed,  both  by  the  parties,  and  the  Com- 
mittee, as  different  from  ^^inhabitants., houfeholders^  poying 
••  fcot  and  lot^"  and  fynonimous  to  **  potzval/ers." 
Journ.  vo].  xvi.  p.  479.  col.  2.  p.  480.  col.  i. 

P.  36.  (C).  In  the  cafe  of  Hademere,  (fupra,  vol. 
ii.  I^jig,  &c.)  it  fcemed  to  be  underftood  both  by 

the 
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the  parties  and  the  Committee,  that  the. explanatory 
refolution  of  24  April  17551  was  conclurive.     Its  au- 
thority was  not  attempted  to  be  denied  on  either  fide. 
The  petitioners  only  endeavoured  to  interpret  it  in  a 
manner  which   would  have  been   favourable  to  their 
caufe.     Some  people  entertain  an  opinion,  that  a  re- 
folution explanatory  of  a  previous  determination  of 
the  right  of  election,  is  itfelf  a  laft  determination  with- 
in the  meaning  of  the   ftatute,  and  to  be  confidered 
as  equally  unimpeachable  with   any  other  laft  deter- 
mination.    They  put  this  cafe.    Suppofe,  on  occafion 
of  a  controverted  ele£lion  for  a  maiden  borough,  the 
queftion  between  the  parties  to  be,  whether  one  par- 
ticular clafs  of  men  have  a  right  to  vote  ;  a?,  for  in- 
ftance,  in  this  borough  of  Seaford,  fuppofe  the  quef- 
tion in  1670  had  been  merely,  whether  the  Jurors  had 
or  had  not  a  right  to  vote,  and  the  Committee  and 
Houfe  had  refolved,  *'  That  the  jurors  of  the  town 
'*  of  Seaford   have  a   right    to    vote    for    members 
"  to  ferve   in  Parliament   for  the  faid  town,"  this, 
as    far   as  it   went,    would   have  been    final   fince   2 
<5eo.  II.     But  if,  in  fome  fubfequent  caufe,  the  right 
of  the  freemen  had  been  difputed,  and  the  Houfe  then 
had  refolved,  "  That  not  only  the  jurors,  but  alfo 
**  the  freemen  have  a  right  to  vote,"  this  fecond  re- 
folution would,  with   regard  to  the  right  of  the  free- 
men, have  been  equally  final   by  the  operation  of  the 
ftatute,  as   the  former.     In   the  fame  manner,  there 
might  have  been,  at  different  times,  refolutions  con4 
cerning  the  right  of  the  bailiff,  and  that  of  the  pofTu- 
lacy.     This,  which  they  hold  to  be  uncontrovertij^e, 

fhews 
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fiiews  that  there  may  be  feveral  determinations  of  the 
Houfe,  at  different  times,  with  regard  to  the  right  of 
voting  in  the  fame  place,  on  ail  of  which  the  ftatute 
may  attach,  fo  as  to  render  each  of  them  final  ;  the 
whole  together  forming,  as  it  were,  one  general  com- 
plete determination.  Now,  if  this  is  true,  they  argue 
that  it  is  equally  reafonable  that  if  (in  a  deter- 
mination purporting  to  defcribe  all  who  are  entitled 
to  be  electors,  and  on  which  the  ftatute  has  attached) 
one  fet  of  eledtors  are  fpecified  in  words  of  a  doubtful 
figniftcation,  a  new  refolution,  explaining  thofe  words, 
ihould  be  looked  upon  as  final,  and  forming  part 
of  the  original  determination  ;  for,  till  it  is  clearly 
afcertained  what  particular  clafs  of  men  wa=  meant, 
the  right  of  ele£lion  quoad  them,  is  to  be  confidered  as 
not  yet  determined.  There  is,  however,  a  manifeft 
difference  in  the  two  cafes ;  and  perhaps  the  utmoft 
weight  that  ought  to  be  given  to  a  refolution  explain- 
ing words  of  a  laft  determination,  is  that  which  would 
be  given,  in  Weftminfter  Hall,  to  the  decifion  of  a 
court  of  law,  interpreting  doubtful  words  in  an  a£l  of 
Parliament.  Such  explanatory  decifion,  if  made  on 
due  deliberation,  and  not  incongruous  or  repugnant, 
would  be  held  to  be  binding  in  fubfequent  cafes; 
and,  fuppofing  the  z€t  to  have  been  calculated  for  any 
particular  place,  evidence  would  not  be  received  to 
fhow,  that,  in  that  place,  the  words  had  been  under- 
ilood  in  a  meaning  different  from  that  which  the 
court  had  put  upon  them.  A  laft  determination  be- 
comes, by  virtue  of  2  Geo.  II.  c.  24.,  part  of  that  fta- 
tute, and  the  pofitive  law  of  the  place  ',  and  the  Houfe 

of 
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of  Commons  is  a  court,  and  the  only  court,  competent 
to  explain  that  law.  But  if,  to  ferve  any  partial  end, 
the  Houfe,  in  any  cafe,  were  to  begin  by  voting  words 
of  the  moft  unambiguous  fenfe  to  be  doubtful  and 
equivocal,  and  then  were  to  explain  them  in  a  man- 
ner repugnant  to  their  obvious  and  fair  fignifJcation, 
fuch  explanatory  refolution  furely  would  not,  and 
ought  not  to  be  confidered  as  final  and  binding  on 
Committees,  in  all  fubfequent  queftions  relative  to 
that  place;  which  it  muft  be,  however  unjuft  and  ob- 
furd,  if  the  ftatute  were  to  be  held  to  attach  upon  it. 
(Vide  infra.  Cafe  of  Cricklade,  Note  (B.)  ) 

P.  42.  51.  (D.)  For  the  fenfe  of  the  expreflion 
*'  fcot  and  lot"  in  refolutions  of  the  Houfe  of  Com- 
mons, vide  the  Cafe  of  Milborne  Port,  (Note  E.) 
fupra,  vol.  i.  p.  140.  and  the  Cafe  of  Peterborough, 
infra. 

P.  53,  54.  (E.)  I  believe  there  is  no  inflance  of  an 
attempt  to  appeal  from  a  rate  to  the  county  feflions, 
when  there  have  been  four  or  more  local  Juftices, 
Indeed,  from  a  careful  perufal  oftheflatutes  of  43Eliz. 
cap.  42,  and  17  Geo.  III.  cap.  38.,  it  feems  that 
fuch  an  appeal  could  not  be  allowed.  By  §  6.  of 
the  former,  the  appeal  againft  a  rate  is  given  in  gene- 
ral terms,  *'  to  the  Juftices  of  Peace  at  their  quarter 
*'  feflions."  But  §  8.  after  giving  the  fame  pow- 
ers as  to  county  Juftices  to  local  Juftices  within 
their  particular  jurifdiiSlicn,  ena£ls,  *'  That  no  other 
*'  Juftices  (hall  enter  or  meddle  there."  Then  comes 
the  ftatute  of  Geo.  II.  which  is  more  explicit,  and 
(by  §  4  )  extends^  with  regard  to  a  variety  of  cafes 
and  perfons,  the  right  of  appeal  "  to  the  next  gene- 
2  «  ral 
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**  ral  or  quarter  feffions  of  the  peace  for  the  county, 
'*  riding,  divifion,  corporation^  or  franchife^  where 
**  fuch  parifli,  townftiip,  or  place,  (for  which  the  rate 
•*  has  been  made)  lies."  If  the  acl  had  gone  no  far- 
ther, it  never  could  have  been  fuppofed  that  the  par- 
ties, thereby  authorifed  to  complain  of  a  rate  made 
for  a  pariQi  within  a  corporation  or  franchife^  could 
have  appealed  to  the  county  at  large  ;  and,  if  this  is 
true,  the  fubfequent/fr&'y/^  (§  5.)  cannot  extend  far- 
ther than  the  words  exprefs,  t'/z.  to  cafes  where  there 
arc  not  four  local  Juftice?, 
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THE 


CASE 


Of  the    CITY    of 


PETERBOROUGH, 


In  the  County  of  Northampton, 


On  Tuefday,  the  2ift  of  November,  which  was 
the  day  appointed  for  choofing  this  Committee  (i),  the 
Houfe  not  being  complete,  they  adjourned  to  the  day 
following. 

On  Wednefday,  the  22d  of  November,  the  Com- 
mittee was  chofen,  and  confifted  of  the  following 
Gentlemen  : 


Rt,  Hon.  Ged.  Rice,  Chairman, 

N 

Carmarthenfhire 

John  Mayor,  Efqj 

Abingdon. 

Thomas  Lifter,  Efq; 

Clitheroe. 

Sir  Adam  Fergufon,  Bart. 

Airfhire. 

William  Adam,  Efq; 

Gatton. 

Abel  Smith,  Efq; 

Aldbor.  Yorkfh. 

Jervoife  Clarke,  Efq; 

Yarm.  Hants. 

Ifaac  Martin  Rebow,  Efq; 

Colcheftcr. 

Sir  Geo.  Howard,  K.  B. 

CO 

Stamford, 

Charles  Brett,  Efq; 

J3 

Leftwitheil. 

John  Durand,  Efq; 

Plympton. 

John  Robin fon,  Efq; 

% 

Harwich. 

Sir  Henry  Hoghton,  Bart. 

Prefton. 

Nominees. 

Of  the  Petit ionery 

John  Elwes,  Efq; 

Berks. 

i 

Of  the  Sitting  Member ^ 

J^ord  John  Cavendifli, 

4 

York. 

Petitioner. 

' 

James  Phipps,  Efquire. 

Sitting  Member. 
Matthew  Wyldbore,  Efquire. 

Counsel. 

For  the  Petitioner. 
Mr.  Mansfield,  Mr.  Hardinge. 

For  the  Sitting  Member^ 
Mr.  Lee,  Mr.  Graham.' 


(i)  Votes,  31  Oft.  1773.  p.  30. 
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CASE 

Of   the   C  I  T  Y    of 

PETERBOROUGH. 

ON  Thurfday,  the  23d  of  November, 
the  Committee  being  met,  the  pe- 
tition of  Mr.  Phipps  was  read,  containing 
a  charge  of  bribery  againft  Mr.  Wyldbore, 
the  fitting  member  petitioned  againfl,  by 
himfelf  or  agents,  and  of  partiality  in  favour 
of  Mr.  Wyldbore,  againfl  the  returning  offi- 
cer;  and  alleging,  that  legal  votes  tendered 
for  the  petitioner  had  been  rejeded,  and  the 
fuffrages  of  perfons  not  entitled  to  vote  re- 
ceived for  the  fitting  member  (i). 

(i)  Votes,  31  06t.  1775,    p.  27. 

Then 
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Then  the  laft  determination  of  the  right 
of  ele^ltion  in  Peterborough  was  read,  and 
is  as  follows  : 

13  May,  1728.  Refolved,  «'  That  the 
**  right  of  eledling  citizens  to  ferve  in  Par- 
"  liament  for  the  city  of  Peterborough,  in 
**  the  county  of  Northampton,  is  in  the 
"  inhabitants  within  the  precind:s  of  the 
*'  Minfter  there,  being  houfeholders,  not 
"  receiving  alms,  and  in  other  the  inhabi- 
"  tants  within  the  faid  city,  paying  fcot 
*'  and  lot(i)." 

Then  the  (landing  order  of  Jan.  1735-6 
was  read  (2). 

The  counfel  for  the  petitioners  abandon- 
ed the  charge  of  bribery,  fo  that  the  only 
inquiry  before  the  Committee  was,  Whe- 
ther Mr.  Wyldbore  or  Mr.  Phipps  had  the 
majority  of  legal  votes. 

The  numbers  on  the  poll,  as  delivered 
in  by  the  returning  officer,  were. 

For  Mr.  Wyldbore  219 

For  Mr.  Phipps       212 

Majority  for  Mr.  Wyldbore    7 

(i)  Journ.  vol.  xxi.  p.  162.  col.  2. 
(2)  Supra,  vol.  i.  p.  99,  iCO. 

But 
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But  the  counfel  for  Mr.  Phipps  propofed 
to  fhew, 

ift.  That  certain  perfons  had  been  ad- 
mitted to  vote  for  Wyldbore,  becaufe  thei^ 
names  flood  in  the  poor-rate  made  imme- 
diately previous  to  the  eledlion,  who  were 
fraudulently  rated,  not  being  poflefTed  of 
rateable  property,  and  who  therefore  were 
not  entitled  to  vote. 

sdly,  That  perfons  not  bona  Jide  houfe- 
holders  within  the  precincts  of  the  Min- 
fter,  had  been  received  as  fuch,  to  vote  for 
the  fitting  member. 

3dly,  That  to  be  entitled  to  vote  as  an 
inhabitant  within  the  city,  though  not 
within  the  precin6ts  of  the  Minder,  it  is 
neceffary  to  be  a  hott/eholder,  and  that  cer- 
tain perfons  had  been  admitted  on  the  poll 
for  the    fitting  member,     who  were   not 

houfeholders. 

4thly,  That  feveral  perfons  pofTefTed  of 
rateable  property,  and  who  had  applied  to 
be  rated,  and  were  refufed  by  the  pariQi 
officers,  had  tendered  their  votes  for  the 
petitioner,  and  had  been  rejedled  ;  and  that 

Vol.  hi,  F  their 
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their   votes  ought   to   be  allowed  by  the 
Committee. 

Before  they  entered  on  thefe  particular 
heads,  they  began  by  producing  evidence 
to  (hew  partiality  in  the  parifh  officers,  and 
fraud  and  irregularity  in  making  the  rate 
of  16  September,  1774,  according  to  which 
the  poll  was  taken;  and  partiality  in  the 
Juftices,  on  an  appeal  from  the  rate  to  the 
Quarter-Seffions  for  Peterborough. 

The  fads  proved  on  this  head  were  as 
follows. 

There  are  at  Peterborough  three  church- 
wardens and  three  overfeers  of  the  poor 
chofen  annually,  and  four  corporation  Juf- 
tices. 

The  churchwardens  of  1774  were  Wil- 
liam Elger,  Samuel  Stevens,  and  Robert 
MuggleAone.  They  had  all  ferved  the  of- 
fice before  (A). 

fcThe  overfeers  were,  Bryan  Betham,  an 
apothecary^  Ifaac  Strong,  attorney ^  and 
William  Hetherington.  They  too  had 
ferved  before  (A), 

Of 
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Of  the  four  Juftices,  the  Dean  of  Pet^- 
borough,  and  William  Strong,  brother  to 

Strong  the  overfeer,  and Blake,  were 

adlive  friends  of  Mr.  Wyldbore,— The 
Dean  of  Peterborough,  the  two  Strongs, 
Blake,  Elger,  Muggleftone,  Betham,  and 
Hetherington,  canvafled  the  town  with 
Wyldbore,  in  July  and  September,  1774. 
(On  the  firft  canvafs  it  was  not  known  that 
Phipps  would  be  a  candidate.)  It  did  not 
appear  that  any  of  the  above  mentioned 
peribns  ever  afked  any  votes  for  Wyldbore. 
Ifaac  Strong  was  his  fteward,  and  had  pai4 
his  rates  to  the  parith  officers  on  former  oc- 
cafions.  All  the  pariih  officers  of  1774 
were  fubftantial  houfeholders.  ^^^^^^ 

The  rates  are  ufually  made  at  Peter- 
borough two  or  three  times  a  year,  accord* 
ing  as  the  money  is  wanted.  The  prac? 
tice  had  been  to  make  them  in  open  veftry, 
where  all  the  parifhioners  who  pleafed 
might  attend,  for  which  purpofe  ^ti^e 
ufed  to  be  given  by  the  parifh  clerk  after 
the  evening  fervice,  on  the  Sunday  pre- 
vious to  the  day  for  making  the  rate.  But 
F  8  in 
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in  1768,  before  the  general  eleftion,  a  prir 
vate  rate  was  made  by  the  then  parifh  officers, 
without  the  ufual  notice,  or  the  prefence 
of  the  parifriioners.  The  expreffion  of 
one  of  the  witnefTes  was,  '*  That  this  me- 
thod originated  on  that  occafion."  After 
that  time  the  former  method  was  renewed) 
and  continued  till  September,  1774,  when 
the  rate,  according  to  which  the  poll  at 
the  laft  ekd:ion  was  taken,  was  made  pri- 
vately, in  the  fame  manner  as  in  1768.  Be- 
fore the  eledion  in  1768  a  number  of  per- 
fons,  who  had  never  applied  till  then,  af- 
fembled,  and  defired  to  be  put  on  the  rate. 
The  fame  thing  happened  in  January, 
J  774,  but  it  did  not  appear  that  there  was 
any  riot  on  either  of  thofe  occalicns.  Since 
the  laft  ele<ftion  the  rates  have  continued 
to  be  made  in  private,  as  thofe  of  1768,  and 
September,  1774.  The  overfeers  took  the 
opinion  of  counfel  in  1774  before  they  made 
the  private  rate,  and  were  advifed  that  it 
would  be  perfedly  legal.  It  was  allowed 
by  the  Dean  of  Peterborough,  and  Mr, 
Blake» 

9  Oi^ 
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On  the  26th  of  September,  1774,  the 
following  notice  of  appeal  to  the  Qaarter- 
Seffions  by  Armftead  Parker,  Efquire,  and 
Thomas  Warriner,  two  parifhioners,  was 
ferved  on  the  parifli  officers. 

**  To  the  churchwardens  and  overfeers 
**  of  the  poor  of  the  parifli  of  St.  John 
*'  Baptift,  in  the  city  of  Peterborough,  in 
"  the  Soke  of  Peterborough,  and  county 
**  of  Northampton,  and  to  all  and  every 
*'  of  them  jointly  and  feparately. 

'*  Take  notice  that  we  whofe  names  are 
**  hereunto  fubfcribed,  inhabitants  of  and 
*'  in  the  faid  parifli  of  St,  John  Baptift, 
*'  do  intend  to  appeal,  at  the  next  General 
*'  Quarter- Seffions  of  the  peace,  to  be 
*'  holden  in  and  for  the  faid  Soke,  in  Pe- 
**  terborough  aforefaid,  concerning  our  be- 
"  ^"g  aggrieved  by  the  late  rate  or  aflefT- 
"  ment  made  by  you,  or  fome  of  you, 
"  for  the  relief  of  the  poor  of  the  faid 
•*  parifh,  and  allowed  by  two  Juftices  ^  of 
"  the  peace  in  and  for  the  faid  Soke.  And 
'*  we  do  give  this  further  notice,  that  we, 
F  3  *'  finding 
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** 'finding  ourfelves  aggrieved  by  the  ford 
**  rate  or  afleirment,  have  material  objcc- 
**  lions  to  feveral per/ons  being  left  out  of 
**  the  fame,  and  to  the  fums  charged  on 
**  feveral  perfons  therein  j  and  that  we 
**  find  ourfelves  aggrieved  by  the  negledt 
**  of  you  the  fald  churchwardens  and  over- 
*'  feers,  or  fomc  of  you  ;  and  alfo  by  his 
**  majefty's  Juftices  of  the  peace  in  and 
**  for  the  faid  Soke,  concerning  the  making 
*'  and  allowing  the  faid  rate  or  affeff- 
*'  ment.  And  we  do  require  you  to  pro- 
'*  duce  the  fame  at  the  hearing  of  the  faid 
**  appeal,  and  all  and  every  the  other 
«*  rates  and  aflefTments,  by  you,  or  any 
*'  of  you,  made  for  the  relief  of  the 
**  poor  of  the  faid  parifh ;  and  alfo  all  and 
**  every  other  rates  or  aflefTments  at  any 
**  time  or  times  heretofore  made  for  the 
*'  relief  of  the  poor  of  the  faid  parifli,  and 
**  now  in  your,  or  any  of  your  cuftody  or 
**  power,  and  all  the  books  of  entries  of 
**  meetings  for  the  making  orders  and  rates 
'•*  touching  and  concerning  the  relief  and 

**  ordering 


PETERBORGUGH.      yi 

"  ordering  of  the  poor  of  the  faid  pariih. 
**  Dated  the  2  6th  day  of  September,  1774." 

(S)gned)         Arm.  Parker. 

Thomas  Warriner, 
by  P.  Defcow,  his 
Attorney. 

The  appeal  came  on  to  be  heard  at 
the  Quarter-Seflions  on  the  5th  of  Octo- 
ber, two  days  before  the  eledion,  the  four 
Juftices  attending,  and  Mr.  Blake,  one  of 
the  two  who  allowed  the  rate,  being  in  the 
chair.  An  objedion  was  immediately  taken 
by  the  counfel  (i)  for  the  parifh  officers, 
to  the  notice  of  appeal,  on  the  ground  that 
it  did  not  fpecify  the  names  of  the  perfons 
whofe  omiffion  or  infertion  in  the  rate 
were  the  objedts  of  complaint.  This  ob- 
jection was  allowed  by  the  juflices,  after 
hearing  counfel  on  the  other  fide,  and  they 
difmifled  the  appeal. 

One  Edward  Laxton,  a  perfon  on  the 
rate,    faid,    that  in   a  coverfation  he  had 

(i)  Mr.  Graham. 

F  4  with 
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with  Hetherington,  the  overfeer,  about 
the  private  rate,  upon  his  faying,  **  We  -:^^ 
**  have  no  voice  in  the  election,  if  the 
*'  parifh  officers  make  the  rate  in  the  man- 
**  ner  they  do,  and  put  in  and  leave  out 
*'  whom  they  choofe  ;"  Hetherington  re- 
pHed,  *'  They  ivoidd  do  fo,  and  that  they 
**  would  cram  the  members  down  their 
**  throats."  He  faid,  he  did  not  under- 
ftand  this  to  have  been  faid  in  a  jocular 
way.  On  his  crofs- examination,  it  appeared, 
that  the  converfation  pafTed  after  the  elec- 
tion, and  after  Mr.  Phipps's  firfl  petition 
had  been  prefented  in  the  former  feffion  of 
Parliament;  that  there  were  two  or  three 
perfons  prefent  who  were  of  both  parties; 
and  that  he  (Laxton)  had  never  heard  He- 
therington, or  any  other  of  the  parifli- 
officers  fay  any  thing  purporting  that  they 
would  make  a  partial  rate,  in  order  to  ferve 
iihe  purpofe  of  the  eledion,  or  any  particu- 
lar candidate. 

After  this  general  evidence  refpeding  the 
rate  of  i6  Sept.  1774,  the  counfel  for  the 
petitioner  proceeded.  >jn9J 

m  Head.] 
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Ift  Head.]  Firft,  To  produce  evidence  to 
{Lew  that  five  perfons,  viz.  WiUiam  Blad- 
wyn,  William  Bowker,  John  Colls,  James 
Blades,  and  Thomas  Tees,  were  fraudu- 
lently rated  for  property  of  which  they  were 
not  the  occupiers,  and  whofe  votes  the 
Committee  ought  therefore  to  ftrike  oft  the 
poll. 

lid  Head.]  Secondly,  To  difqualify  other 
two  voters,  viz.  John  Neegers,  and  Henry 
Bracken,  by  fhewing  that  they  were  not 
bonajide  houfeholders  within  the  precinds 
of  the  Minfter,  having  voted  under  that 
defcription. 

^  I  {hall  have  occafion  in  the  fequel  of 
the  cafe  to  mention  why  I  have  not  thought 
it  neceffary  to  flate  the  evidence  concern- 
ing Uie  feven  voters  juft  mentioned. 

Hid  Head.]  When  the  counfel  for  the 
petitioner  came,  on  the  third  head,  to 
prove  that  certain  perfons  who  had  voted 
as  inhabitants  of  the  city,  without  the 
precincts  of  the  Minfler,  were  not  houfe- 
holders, and  confequently,  as  they  con- 
tended, not  entitled  to  vote  by  the  laft  de- 
termination. 
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termination,  the  counfel  on  the  other  fide 
objedled  to  the  hearing  of  evidence  on  this 
fubjedt. 

In  confequence  of  this  objedion,  the 
queilion,  whether  it  is  neceffary  that  fuch 
perfons  fliould  be  houfeholders,  was  argued 
by  all  the  counfel. 

Counsel  for  the  Petitioner. 

According  to  the  rational  unprejudiced 
conflrudion  of  the  words  of  the  laft  de- 
termination, the  qualification  oi being  houfe- 
holders extends  to  the  inhabitants  without 
the  precindts  of  the  Minfter,  for  the  word 
'«  other'*  fHould  be  underftood  to  be  ufed 
fo  as  to  carry  on  the  qualification  fpecified 
in  the  firft  member  of  the  fentence  to  the 
fecond ;  although,  with  regard  to  the  clafs 
of  voters  mentioned  therey  another  is  added, 
mz.  that  they  muft  be  payers  of  foot  and 
lot. 

If,  however,  the  Committee  fliould  think 
this  too  violent  a  conftrudlion  of  the  words, 
it  will  appear  from  an  attentive  confidera- 
tion  of  the  fubjed  that  the  defcription  of 

"  an 
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A/ 


**  an  Inhabitant  paying fcot  andlof  neceflarily 
implies,  that  the  perfon  fo  defcribed  Should 
be  a  hoiifebolder,  and  that,  where  the  words 
**  houfeholdery'  or,  *'  houfekeeper^'  are  added, 
"H  is  merely  ex  abundanti  cauteld, 

'*  Paying  fcot  and  lof  is  a  fort  of  cor- 
rupt abbreviation  of  the  proper  ancient  ex- 
preffion  which  was  "  paying  fcot^  and 
**  BEARING  loty  the  term  "  bearing* 
having  been  dropt  in  this,  and  many 
other  deterininations  of  the  Houfe  of 
Commons,  as  the  word ''/Jd^j/zz^"  is  dropt 
in  a  Statute  of  Henry  VIII.  where  the 
citizens  of  London  are  faid  ^^  to  bear 
"^yfcot  andlot{i)r  '*  To  pay  fcot,"  there- 
iFore,  is  to  pay  parochial  taxes,  and,  "  to 
**  beat;  lot,"  to  perform  parochial  duties, 
and  difcharge  parochial  offices.  One  of  the 
inoft  obvious  of  thefe  offices  is  that  of  an 
(DVetfeer  of  the  poor,  and  a  man  who  can* 
Yiot  fervc  as  overfeer,  cannot  be  conlidered 
'as  one  bearing  lot  in  his  parifh.  Now  by 
the  ilatute   of   Elizabeth   (2),    none  but 

(l)  33  Hen.  VIII.  cap.  9.  §  2. 
^2)  43  Eliz.  cap.  2.  .§  i. 

c  houfe- 
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houfeholders  can  be  overfeers.  Indeed,  it 
may  be  faid,  that  this  was  a  new  office 
created  by  the  ftatute ;  but  it  is  more  pro- 
bably the  fame  with  that  of  the  ancient 
colledtors,  to  whom  new  powers  were 
given,  the  words  of  the  ftatute  requiring 
them  to  be  houfeholders  being  only  decla- 
ratory. If  that  were  not  fo,  ftill,  as  all  the 
refolutions  and  determinations  of  the  Houfe 
of  Commons  mentioning  '-^ fcot  and  lot'' 
are  posterior  to  the  reign  of  Queen  Eliza- 
beth, the  Houfe  muft  be  prefumed  to  have 
"known,  that  to  be  an  overfeer  of  the  poor, 
^which  fmce  the  ftatute  is  a  parochial  office 
and  duty,  and  therefore  comprehended  in 
the  idea  of  *'  bearing  lot*'  it  is  necelTary 
that  the  party  fhould  be  a  houfeholder. 

It  will  be  found,  by  feveral  cafes  in  the 
Journals,  that  when  the  Houfe  fpeaks  of 
inhabitants  paying  fcot  a?id  lot,  they  mean 
houfeholders^  whether  that  word  be  added 
to  the  defcription  or  not. 

In  the  cafe  of  Honiton,  3  Feb.  1710-11, 
where  there  was  a  double  return,  the  Com- 
mittee of  eledions  reported  as  follows  : 

**If 
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"  If  the  right  of  eledion  be  in  the  in- 
**  habitants,  houfeholdersy  paying  fcot  and 
^'  lot,  Mr.  Shephard  is  returned  duly 
«'  eledted. 

**  If  the  right  be  as  well  in  the  popu- 
f'  lace,  as  in  the  inhabitants  paying  fcot 
**  and  lot,  Sir  Walter  Yonge  is  returned 
«*duly  elected  ( I )." 

Here,  in  the  firfl  propofition,  the  word 
*'  houfeholderSj'Vx  ahimdanti cauteld,  is  add- 
ed ',  but,  in  the  fecond,  when  the  Committee 
is  unqueftionably  fpeaking  precifely  of  the 
fame  clafs  of  men,  it  is  dropt,  and  is  dif- 
continued  through  the  reft  of  the  report, 
and  likewife  in  the  refolution  of  the  Com- 
mittee on  the  right  of  eledlion,  which  they 
thought  extended  to  the  potwallers  not 
receiving  alms,  (a  defcription  ufed  in  this 
cafe  as  equivalent  to  fopulace  (2) )  as  well 
as  to  inhabitants  paying  fcot  and  lot  (3), 
The  Houfe  thought  proper  to  amend  the 
refolution,  by  leaving  out  the  words  which 

(i)  Journ.  vol.  xvi.  p.  479.  col.  2. 

(2)  Ftdefuproj  Cafe  of  Sea  ford,  p.  56.  Note  (B}. 

(3)  Jpurn.  ioc,  ciu  p.  480.  col,  i, 

declared 
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declared  a  joint  right  to  be  in  potwallcr* 
cot  receiving  alms,  and  refolved, 

**  That  the  right  of  eleding  members 
**  to  ferve  in  Parliament  for  the  borough 
♦*  of  Honiton,  in  the  county  of  Devon,  is 
*'  in  the  inhabitants  of  the  faid  borough, 
**  paying  fcot  and  lot  only  (i).'* 

They  adopted,  therefore,  the  firft  pro- 
portion flated  to  them  by  the  Committee, 
and  muft  have  meant  to  declare  the  right 
of  voting  to  be  in  the  perfons  defcribed  in 
that  propofition,  and  not  in  a  Cst  of  men 
concerning  w^hom  there  was  nothing  laid 
before  the  Houfe,  viz.  inhabitants,  paying 
fcot  and  lot,  not  houfeholders. 

In  the  cafe  of  Tamworth  in  1698-9,  the 
Houfe  came  to  the  fcllowina;  refolution  : 

17  March,  1698-9.  Refolved,  "That 
*'  the  right  of  eledion  of  burgeffes  to  ferve 
**  in  Parliament  for  the  borough  of  Tam- 
*'  worth,  is  in  the  inhabitants  paying  fcot 
"  and  lot,  and  in  fuch  perfons  as  have  free- 

(i)  Journ,  vol.  x\m,  p.  480*.  «ol.  i. 

«  holds 


P  E^  J  E.R  BOROUGH,       79 

*'  holds  within  the  faid  borcMagh,  whethec 
"  refident  in  the  faid  borough  or  not(i)/* 

In  the  afe  of  the  fame  borough  in 
1 722-3,  one  of  the  parties  contended,  "  That 
**  the  right  of  election  was  in  the  inhabi- 
**  tants  paying  fcot  and  lot,  and  not  receiv- 
*•  ing  alms." 

The  other  infifted,  **  That  it  was  in  the 
**  inhabitants  paying  fcot  and  lot,  and  in 
**  fuch  freeholders  who  have  freeholds  in 
*•  the  borough,  whether  refident  in  the  bo- 
«  rough  or  not  j"  agreeably  to  the  former 
determination. 

It  appears,  by  this  ftate  of  the  queftioa 
between  the  parties,  and  by  the  evidence  as 
fet  forth  in  the  report  entered  in  the  Jour- 
nals, that  the  right  of  the  inhabitants  pay- 
ing fcot  and  lot  was  not  contefted,  and  that 
the  only  matter  in  iifuc  was  the  right  of 
the  freeholders  (2).  The  Committee  (3), 
and  the  Houfe  (4),  came  to  the  following 
refolution : 

(i)  Journ.  vol,  xii.  p.  598.  coL  2, 

(2)  Journ.  vol.  xx.  p.  loOc  col.  2.        (3)  Uid, 

(4)  Ibid,  vol.  p.  102.  eel.  i. 

23  Jan. 
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23  Jan.  1722-3.  Refolved,  "  That  the 
*'  right  of  elecflion  of  burgeffes  to  ferve  in 
"  Parliament  for  the  borough  of  Tam- 
"  worth,  is  in  the  inhabitants  being  houfe- 
*'  holders,  paying  fcot  and  lot,  and  not  re-™ 
**  ceiving  alms." 

Here  the  word  "  houfeholders,'"  is  em-" 
ployed  merely  in  the  way  of  explanation. 
The  Houfe  muft  have  held,  that  the  quali- 
fication of  being  a  houfeholder  was  necef- 
farily  involved  in  the  idea  of  an  inhabitant 
paying  fcot  and  lot  j  for,  as  there  was  no 
evidence  produced  relative  to  the  firft  clafs 
of  voters,  the  words  declaring  their  right  in 
this  refolution  of  1722-3,  muft  be  con- 
fidered  as  exaiflly  equivalent  in  their  im- 
port to  thofe  of  the  refolution  of  1698-9, 
and  to  thofe  made  ufe  of  by  both  parties  in 
1722-3,  in  ftating  what  they  contended  to 
be  the  right  of  eledtion  -,  and  in  neither  of 
t^ofe  inflances  is  the  worcj  **  houfeholder p 
ci^prefTed. 

The  difference  between  the  cafes  of  Ho- 
nlton  and  Tamworth  is  this ;  In  the  firfl:, 
the  word  **  houfeholder  Sy'  having  been  em- 
ployee! 
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ployed  in  ftating  the  right  of  eledion  in  the 
Committee,  it  was  omitted  in  the  deter- 
mination. In  the  fecond,  it  was  left  to  be 
underftood,  in  the  ftate  of  the  queftion  be- 
tween the  parties,  and  was  fupplied,  in  the 
determination  (B). 

Indeed  the  word  "  inhabitants'  Handing 
alone,  (although  in  fome  inftances  it  may 
admit  of  a  more  general  interpretation) 
where  expediency  and  good  fenfe  require 
the  exclufion  of  fervants,  lodgers,  or  in- 
mates, ought  perhaps  to  be  confined  to 
houfeholders.  In  common  language,  when 
we  talk  of  the  inhabitants  of  a  pariih,  who 
are  meant,  but  thofe  who  are  permanent 
houfeholders  there  ?  Thus  Lord  Coke,  in 
his  Commentary  on  the  ftatute  of  22  Hen. 
VIII.  cap.  5.  concerning  the  reparation  of 
bridges  in  highways,  expounds  *'  inhabit 
**  tants"  (no  qualifying  epithet  being  fu- 
peradded)  to  mean  "  fuch  as  be  houle- 
"  holders  (i)." 

If,  after  all,  the  fenfe  of  the  refolution 
fhould  appear  doubtful  to  the  Committee, 

(i)  2  Inft.  p.  703. 
Vol.  in.  G  th« 
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the  ufage  of  the  place,  if  evidence  is  pro- 
duced to  fhow  the  ufage,  will  fatisfy  them, 
that  it  has  always  been  underftood  at  Peter- 
borough, that  none  but  houfeholders  can 
vote,  whether  living  within,  or  out  of,  the 
precinfts  of  the  Minfter. — The  laft  deter- 
mination of  the  right  of  eledion  in  Great 
Marlow,  is  as  follows  : 

21  Nov.  1699.  Refolved,  **  That  in  the 
"  borough  of  Great  Marlow,  in  the  county 
*'  of  Bucks,  thofe  inhabitants  only  who 
**  pay  fcot  and  lot,  have  a  right  to  give 
**  voices  in  the  eledlion  of  burgefTes  to  ferve 
'*  in  Parliament  for  the  faid  borough  (i)." 

Now  fuppofing  the  abftradl  f^nfe  of 
the  words  to  be  doubtful,  yet,  as  it  is  well 
known,  to  thofe  who  are  acquainted  with 
that  borough,  that  the  uniform  ufage  has 
been  for  none  but  houfeholders  to  vote  (2), 
a  Committee,  on  hearing  evidence  of  the 
ufage,  would  certainly  interpret  the  deter- 
mination to  extend  only  to  houfeholders. 

(i)  Journ.  vol.  x.  p.  478.  col.  i. 
(2)  ^(sre. 

That 
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That  evidence  of  ufage  is  to  be  admitted 
to  explain  the  meaning  of  ambiguous  ex- 
prefiions  in  lad  determinations  is  not  to  be 
queftioned,  as  it  is  a  practice  founded  in  a 
known  rule  of  law,  and  eftablifhed  by  va- 
rious precedents  of  the  lafi:  fefllon,  viz^ 
in  the  Cafes  of  New  Radnor,  Dorchefter, 
&c. 

Counsel  for  the  fitting  member. 

If  the  Committee  (hould  go  into  the 
ufage,  it  would  appear  that  there  has  been 
but  one  contefted  eledion  for  Peterborough 
fince  the  laft  determination  was  made,  viz» 
in  1768,  and  that,  upon  that  cccafion,  per- 
fons  voted  who  were  not  houfeholders. 

But  the  fenfe  of  the  words  is  plain  and 
unequivocal,  and,  in  fuch  cafes,  it  would  be 
highly  inconvenient  and  dangerous  to  fufFer 
parties,  under  a  pretence  of  ufage,  to  ex- 
plain away  the  obvious  import  of  a  laft 
determination.  It  is  contrary  to  gramma- 
tical conftrudion  to  carry  the  words  ^^  being 
*'  houfeholders^*  forward  to  the  fecond 
member  of  the  fentence.  The  meaning  of 
G  2  the 
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the  Houfe  was  to  fix  a  criterion  of  the 
fubftance  and  independency  of  the  inhabi- 
tants both  within,  and  out  of,  the  pre- 
cinds  of  the  Minfter.  Within  thofe  pre- 
cindls,  there  is  no  pariQi-rate;  and  there- 
fore, as  to  that  part  of  city,  the  qualifica- 
tion of  *'  being  houfeholders"  was  adopted. 
In  the  reft  of  the  city,  where  the  parifli 
taxes  are  paid,  the  common  qualification 
of  paying  fcot  and  lot  was  all  that  was 
required. 

But  it  is  contended,  that  the  defcription 
of  inhabitants  paying  fcot  and  lot,  nccefiarily 
comprehends  the  circumftance  of  **  being 
"  houfeholders,**  whether  exprcfled  or 
not.  Recourfe  is  had  to  the  phrafe  of 
**  bearing  lot^'  and  an  inference  is  drawn 
from  it,  which  would  prove  that  no  one 
can  vote  in  a  fcot  and  lot  borough  who  is 
not  qualified  to  be  an  overfeer  of  the  poor. 
This  would  exclude  Juftices  of  the  Peace, 
and  feveral  other  clafTes  of  men  exempted 
by  la\v  from  ferving  that  office,  but  whofe 
right  to  vote  as  fcot  and  lot  men  has  never 
been  called  in  queftion  (C). 

Cafes 
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Cafes  have  been  cited  to  fliew  that,  in 
refolutions  of  the  Houfe  of  Commons, 
by  *'  inhabitants  paying  fcot  and  lot," 
houfeholders  are  meant,  whether  the 
word  "  houfeholders"  be  expreffed  or  not. 
But  v^hat  do  thofe  cafes  prove  ?  Only  in- 
accuracy in  the  reports  of  Committees  of 
eledtions,  and  a  diilbnance  between  them, 
and  the  determinations  of  the  Houfe  con- 
fequent  upon  them.  It  is  impofiible  to 
produce  an  inftance  where,  after  there  has 
been  a  determination  of  the  Houfe,  declar- 
ing the  right  of  election  to  be  in  inhabitants 
paying  fcot  and  lot,  the  Houfe  has  held 
that,  to  come  within  that  defcription,  the 
the  voters  muft  be  houfeholders.  There 
are  numerous  inftances  to  the  contrary.  In 
the  cafe  of  Stamford,  in  1735  6,  the  line 
is  diftindly  drawn.  One  of  the  parties 
contended, 

"  That  the  right  of  eledion  is  in  the 
*'  houfeholders^  inhabitants  within  the  bo- 
*'  rough,  paying  fcot  and  lot  there,  and  not 
"  receiving  alms  or  public  charities."      16 

The  other,  tj.-. 

G  3  "  That 
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**  That  the  right  of  eledion  is  in  the 
**  inhabitants  paying  fcot  and  lot,  and  not 
*'  receiving  ahns  or  public  charity."  (i) 

And  the  Committee,  and  the  Houfe,  upon 
evidence  that  perfons  having  paid  to  the 
poor's  rate  had  alw^ays  voted,  though  not 
houfeholders  (2),  8  March,  1735-6,  Re- 
folved, 

*'  That  the  right  of  eledion  of  bur- 
*'  gefTes  to  ferve  in  Parliament  for  the  bo- 
'*  rough  of  Stamford,  in  the  county  of  Lin- 
*'  coin,  is  in  the  inhabitants  paying  fcot  and 
**  lot,  and  not  receiving  alms  or  public 
•*  charities  (B)." 

The  paflage  in  Lord  Coke's  fecond  In- 
ftitute,  when  taken  altogether,  is  diredly 
againft  the  conftrucfcion  for  v^'hich  it  was 
cited,  for  although  he  fays  that,  for  the 
purpofes  of  the  flatute  of  22  Hen.  VIII. 
the  inhabitants  there  meant  muft  be  houfe- 
holders, he  clearly  holds,  that  the  word, 
in  its  common  legal  fenfe,  does  not  admit 
of    that   reftrid:ion.      *'  Ex    vi  termini^' 

(i)  Journ.  vol.  xxii.  p.  615.  col.  i. 

(2)  Ibid.  p.  616.  col.  2. 

fays 
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fays  he,  "  every  perfon  that  dwelleth  in 
**  any  fhlre,  riding,  city,  or  tovvne  cor- 
*'  porate,  though  he  hath  but  a  perfonall 
*'  refidence,  yet  is  he  faid  in  law,  to  be  an 
*'  inhabitant  or  a  dweller  there,  as  fervants, 
"  Sec.  But  this  ftatute  extendeth  not  to 
"  them,  but  to  fuch  as  be  houfeholders. 
"  And  this  is  gathered  by  the  words  of 
"  the  fourth  branch  of  this  adl  thai  giveth 
**  the  diilreffe  ( 1)."  Therefore,  tt)  confine 
the  fenfe,  fubfequent  reftraining  words 
w^ere  neceffary. 

Agreeable  to  this  explanation  of  the 
word,  is  what  we  find  in  Gateward's  cafe, 
in  Coke's  Reports ;  for  there  it  is  faid,  on 
a  queftion,  whether^the  inhabitants  of  the 
town  of  Stixwold  could  be  entitled  by 
cuftom  to  a  right  of  common  in  refpedt  of 
their  inhabitancy,  "  What  eftate  (hall  he 
"  have  who  is  in'nabitant  in  the  common, 
**  when  it  appears  he  has  ?2o  ejlate  or  inte- 
*'  7'eji  in  the  hcufe,  (but  a  mere  habitation 
"  or  dwelling)  in  refpecl  of  which  he 
"  ought  to  have  his  common  ?    For  none 

(i)  2  Inft.  loc.  cit. 

G  4  *'  can 
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**  can  have  interefl  in  common  in  refpedl 
**  of  a  houfe  in  which  he  hath  no  inte- 
**  reft  ( I ):"  and  afterwards,  in  the  fame  cafe, 
**  In  thefe  words,  **  inhabitants  and  refi- 
*'  dents'  are  included  tenant  in  fee-fimple, 
"  tenant  for  life,  for  years,  tenant  by  elegit^ 
**  &c.  tenant  at  will,  &c.  (and  tenancy  at 
*'  will  is  the  loweft  intereft  a  hoiije holder 
*'  can  have  in  a  houfe)  and  he  who  hath 
**  no  intereftj  but  only  his  habitancy  or 
"  dwelling  (2)/'  ;  '\ 

Having  finirtied  their  arguments  on  this 
head,  the  counfel  were  diredted  to  with- 
draw, and  being  called  in  again,  after  the 
Committee  had  deliberated  for  a  condder- 
able  time,  the  Chairman  faid  he  was  di- 
redted  to  inform  them  of  the  following  '^^ 
refolution : 

bVl 
*'  The  Committee  are  of  opinion,  that 

*'  the  word  *'  houfeholders,"  in  the  refo- 

"  lution  of  the  Houfe  of   Commons,    of 

**  13  May,  1728,  relates  to  the  inhabitants 

(1)6  Co.  Rep.  f.  60. 
(2)  Ibid. 

"  within 
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"  within  the  preclndls  of  the  Minfter  o?ify^ 
<'  and  not  to  other  the  inhabitants  within 
"  the  faid  city,  paying  fcot  and  lot." 

It  was  obferved   by  the  counfel  for  the 
petitioner,  that  the  words  of  this  refolution 
did  not  exprefsly  exclude  ihem  from  going 
into  evidence,    to   {liow  from   ufage,   that 
the  clafs  of  voters  defcribed  by  the  words 
"  other    the    inhabitants    within   the    faid 
**  city  paying  fcot  and  lot,"  mufl  be  houfe- 
holdersj    upon   which  the  Chairman  faid, 
that   the   Committee   had    not   mentioned 
any  thing  to  that  purpofe  in  their   refolu-  id 
tion,    but  that  they  had    fully  confidered  vf^ 
the  queftion,    and  that,  if  denied  by   the  :>r> 
counfel,  they  would  come  to  a  fpecial  refo-  <j£; 
lution  upon  it  (B).  baftai 

But  this  was  not  infifted  upon.  Jofdl^i 

IVth  Head.]  The  counfel  for  the  peti- 
tioner now  proceeded   to   the  4th   head  : 
but,  having  called  a  witnefs  to  prove  the    >■ 
rateable  property  of  one  Thomas  Felton,.   »i 
it  was  infifted,  on   the  part  of  the  fitting 
member,   that  the   Committee  could  not 

receive 
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receive  any  evidence  on  that  fubje(5t,  unlefs 
criminal  partiality  and  mifcondud:  were 
lirft  proved  in  the  pariih  officers  relative  to 
the  making  of  the  rate. 

They  argued  as  follows  : 

The  rule,  that  mifcondudl  or  criminal 
partiality  muft  be  proved,  before  tbe  Com- 
mittee will  think  themfelves  entitled  to 
inquire  into  the  circumftances  of  perfons 
put  on  or  left  out,  was  laid  down  in  the 
cafe  of  St.  Ives,  upon  legal  grounds,  ftated 
in  the  printed  report  of  that  cafe  (i). 
Where  mifconduft  and  partiality  are  firft 
proved,  juftice  requires  that  the  rateabi- 
lity  of  the  voters,  or  perfons  who  tendered 
their  votes,  fhall  be  confidered  in  the 
Committee.  Perhaps  it  ought  to  be  fo, 
even  without  a  previous  proof  of  mifcon- 
dudl,  if  the  petition  has  come  on  to  be 
tried  before  there  has  been  an  opportunity 
of  purfuing  the  regular  redrefs  chalked  out 
by  law,  againft  unfair  and  partial  rates,  by 
an   appeal   to    the    quarter    feflions.       Has 

(l)  Supra,  vol.  ii.  p.  395,  396. 

mif- 
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mifbehaviour  or  partiality  been  proved  in 
the  prefent  cafe  ?  Or,  before  this  trial 
came  on,  has  there  not  been  fufficient 
opportunity  to  impeach  the  rate  at  the 
quarter  feffions  ? 

As  to  the  condu(fl  of  the  parish-officers, 
the  evidence  produced  feems  intended,  as 
the    ground   of  two    heads  of    accufation. 

1.  That  the  overfeers  and  churchwardens 
were  perfons  who  might  have  excufed 
themfelves  from  ferving  in  their  cffices  (A). 

2.  That   they  did  not   make    the  rate   in 
open  veftry,  agreeably  to  the  ufual  practice. 
The  firll   circumftance,    however,    cannot 
afford  a  prefumption  of  criminality,  unlefs 
it  had   appeared  that   they  were  appointed 
at  the  inftigation  of  Mr.  Wyldbore,  or  took 
their  offices  upon  them  and  made  the  rate, 
with  a  view  to  influence  the  eledion.     But 
of  this  there  is  not   the  fmalleiT:  evidence. 
Indeed,  every  fufpicion  of   that  fort  muft 
fall   to  the  ground,  when  it  is  confidered 
.that,    at    the  time    of  their  appointment, 
and  even  when  the  rate  complained  of  was 
made,  the   dilTolution  of  the    Parliament, 
which  afterwards  took  place,  could  not  be 

4  forefeen. 
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forefeen.  If  the  Parliament  had  fubfifted 
till  the  expiration  of  the  feven  years,  there 
muft  have  been  a  new  appointment  of  pa- 
ridi-officers,  and  another  rate,  before  the 
eledion.  ^-^ii'fr!     bm. 

To  the  fecond  obje(5lion  it  Is  a  fuffici- 
cnt  anfwer  that,  by  law,  the  parifh-officers 
have  a  right  to  make  a  rate  in  private,  to 
which  the  concurrence  of  the  parifhioners 
is  not  at  all  neceflary^  as  it  is  to  the  mak- 
ing a  church-rate.  Indeed,  in  this  refpedt, 
they  were  fo  cautious,  on  occafion  of  the 
rate  now  complained  of,  that  when  they 
found  it  expedient  (on  account  of  the  con- 
fufion  and  difturbance  apprehended,  near 
the  time  w^hen  the  general  ele(flion  ap- 
proached, if  the  rate  fhould  be  made  in 
open  veftry)  to  take  the  fame  ftep  which 
had  been  neceflary  in  1768,  they  would 
not  refolve  upon  it  till  they  were  autho- 
rized by  the  opinion  of  counfel  (D).  But, 
as  a  private  rate  is  perfe(5tly  legal,  fo  it  is 
proved  to  be  attended  vi^ith  no  inconve- 
nience at    Peterborough,  for  all  the  rates 

fince  the  general  eledion  have  been  made 
-^wm^'-r^^  in 
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in  the  Tame  manner,  without  any  com- 
plaint having  been  lodged  on  that  account. 
(This  was  proved  by  the  witnefTes.) 

It  will  be  faid,  that  the  parifh  officers 
and  Juftices  were  friends  to  Wyldbore. 
This  is  not  denied.  As  elecflors  they  had 
a  right  to  take  part  with  one  candidate  in 
preference  to  another^  but  no  ad:  of  agency 
has  been  proved  on  any  of  them,  not  even 
that,  when  they  accompanied  him  on  his 
canvafs,  they  ever  folicited  a  fingle  vote. 
The  converfation  which  Laxton  has  fworn 
to,  with  Hetherington,  happened  after  the 
delation,  and  when  the  petition  had  been 
prefented ;  and  if  what  he  then  faid  had 
any  ferious  meaning,  it  muft  have  been,  that 
he  thought  the  fitting  member  had  fo 
good  a  caufe,  that,  however  difagreeablc^ 
it  might  be  to  thofe  who  were  in  a  differ- 
ent intereft,  the  decifion  of  the  Committee, 
which  {hould  be  appointed  to  try  the 
caufe,  muft  be  in  his  favour.  It  is  impof- 
fible  to  conceive,  that,  in  a  company  of 
perfons  of  both  parties,  he  could  have 
meant  to  avow  that  he  had  concurred  in 
.It  procuring 
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procuring  an  election  contrary  to  the  fenfe 
of  the  borough,   by  garbling  the  rate. 

It  will   be  faid,  that  the  Juftices,  at  the 
quarter-fefiions,    ad:ed  partially  in  difn^iff- 
ing  the  appeal ;  but  they  did  not  difmifs 
it  till  after  the  objedion  had  been  taken, 
and   folemnly  argued  by  counfel  on   both 
fides.     They    difmilTed   it    on    the  jufteft 
grounds,  becaufe,  as  there  was  no  notice  of 
the  particular  perfons  whofe  omiffion  from 
the  rate  was  objeded  to,  it  was  impoffible 
that  the  parish  officers  fhould  come  pre- 
pared to  make  their  defence.  Befides,  what 
they  did  was  authorized  by  a  decifion  of 
the  court  of  King's-Bench,  in  the  cafe  of 
the  King  againft  the  Inhabitants  of  St.  He- 
len's   in  Abingdon   (i),  which  was  cited 
by  the  counfel  for  the  parifh  officers   (E). 
But  if  the  appellants  thought  there  was 
any  grounds  for  their  complaint,  why  did 
they  not   appeal   again    to   the   following 
quarter-feffions  ?    and  why  have  they  never 

(i)  Hill.  27  Geo.  II.    Bolt's  Poor's  Laws,  p.  57, 
58. 

appealed 
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appealed  again  ft  any  of  the  two  fubfe- 
quent  rates,  which  have  been  in  every  re- 
fped:  the  fame  with  the  rate  of  September, 

-^774-''  (*^^  This  was  not  denied.) 

i  It  will  be  faid,  the  appeal  was  to  no 
purpofe,  being,  in  effe<5t,  ah  eodem  ad  eun~ 
dem.  But  are  we  to  prefume  that  thofe 
whom  the  law  has  appointed  to  judge  in 
fuch  cafes  will  a6l  with  partiality  j  or  that, 
becaufe  fome  of    them  allowed  the  rate, 

-they  will  not  judge  of  the  merits  of  it 
according  to  the  evidence  laid  before  them 
at  the  Seffions  (F)  ? 

If  Juftices  do  adt  criminally,  ,  is  not  the 
court  of  King's-Bench  open  to  the  perfons 
injured,  who  may  apply  for  an  information 

;  againft  them?  Was  not  an  application  for 
that  remedy  within  the  power  of  the  ap- 
pellants in  1774,  if  they  had  believed  that 
the  difmiffion  of  their  appeal  amounted  to 
mifbehaviour  and  guilt  in  the  court  of 
quarter- feffions  ? 

As,  therefore,  the  regular  mode  of  re- 

» lief  was  open ;  as  there  has  been  time  to 
purfue  it,  and  it  has  not  been  done ;    and 

as 
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as  there  is  no  proof  of  criminality  and 
mifconduct  in  making  the  rate,  the  Com- 
mittee will  not  take  upon  themfelves  the 
charader  of  pari(h  officers,  but  agreeably 
to  the  decilion  in  the  cafe  of  St.  Ives,  will 
refufe  to  hear  evidence  of  the  rateability 
of  Felton,  and  the  other  perfons  whom 
the  CO  infel  for  the  petitioner  propofe  to 
qualify  as  having  been  entitled  to  be  upon 
the  rate  at  the  time  of  the  eledlion. 

Counsel  for  the  petitioner. 

The  prefent  cafe  differs  from  that  of 
St.  Ives.  There,  the  perfons  claiming  to 
be  put  on  the  poll,  had  not  been  rated  for 
feveral  years,  and  had  never  before  made 
any  complaint  on  that  account ;  whereas 
here  it  will  be  (hewn,  that  Felton  and 
others,  omitted  in  the  rate  of  September, 
1 774,  were  on  thofe  immediately  preced- 
ing, and  that  their  circumftances  had  not 
undergone  any  change  to  juftify  their  be- 
ing left  out  on  that  occafion. 

The  pofition  contained  in  the  refolutlon 

concerning  St.  Ives,  as  it  is  reported  in  the 

3  printed 
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printed  book  (though  by  the  bye,  not  ac- 
curately in  the  words  in  which  it  was  de- 
livered by  the  Chairman  (Gj  )  may  perhaos 
be  right.  But  if  it  can  be  {hewn  that 
perfons  pofTefTed  of  rateable  property,  for 
which  they  had  been  afleiled  in  the  former 
rates,  were  left  out  immediately  before  an 
ele(5lion,  is  not  this  evidence  of  mifcondu(5l 
in  thofe  who  made  the  rate  ?  Is  not  what 
has  been  already  proved  refpedling  the  pa- 
rifh  officers,  fuch  evidence  of  partiality  and 
mifconducl  as  (hould  induce  the  Commit- 
tee to  think  themfelves  obliged  to  go  into 
the  merits  of  the  rate  ?  If  the  doflrine  of 
the  cafe  of  St.  Ives  is  underftood  to  be. 
That  the  rate  is  not  to  be  gone  into,  un- 
lefs  fuch  evidence  is  firft  laid  before  the 
Committee,  as  the  court  of  King's-Bench 
would  require,  before  they  would  grant  an 
information,  it  is  falfe,  and  unfupported  by 
principles,  either  of  law  or  judice. 

The  circumuance  of  the  parish  officers 
having  been  volunteers,  who  took  upon 
them,  unneceffarily  (A),  a  duty  which  is 
generally  thought  burthenfome,    certainly 

Vol.  III.  H  furniffies 
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furniihes  a  prefumptlon  that  they  did  (o  to 
ferve  elecftion  purpofcs.  This  prefumption 
gains  ftrength  when  it  is  confidered  that, 
on  the  canvafs.  they  appeared  as  the  avowed 
partizans  of  Mr.  Wyldbore.  It  was  faid, 
that,  as  the  difTolution  of  the  Parliament  was 
not  known  when  they  were  appointed,  nor 
when  they  made  the  rate,  there  could  be  no 
view  in  their  appointment,  and  in  the  rate, 
to  the  eledion.  But  it  will  be  obferved,  that 
if  the  laft  Parliament  had  died  a  natural  death, 
the  general  ele(5lion  muft  have  come  on  fome 
time  in  1775,  and  the  rate  complained  of  was 
made  near  the  end  of  the  year  preceding. 

Can  any  thing  afford  a  ftronger  ground 
for  prefuming  fraud  and  occalionality  in 
'making  the  rate,  than  the  innovation  of 
not  holding  a  veftry  for  that  purpofe,  which, 
as  one  of  the  witnefles  fwore,  originated  in 
1768,  and  was  laid  afide  from  that  year  till 
1774;  becaufe  in  this  interval  of  time 
there  were  no  eledion  purpofes  to  ferve. 
There  is,  perhaps,  no  exprefs  provifion  in 
any  ftatute  againft  rates  made  without  the 
concurrence  or  privity  of  the  parifh,  but  , 
4  the 
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the  preamble  to  the  17  Geo.  III.  cap.  3* 
fhews  that  fuch  private  rates  are  highly 
difapproved  of  by  the  legiflature,  and  even 
conlidered  as  contrary  to  the  true  interefl: 
and  meaning  of  the  43d  of  Elizabeth. 
The  words  are,  "  Whereas  great  inconve- 
*'  niences  do  often  arife  in  cities,  towns 
*'  corporate,  parities,  townfhips,  and  places, 
"  by  reafon  of  the  unlimited  power  of  the 
''  churchwardens  and  overfeers  of  the  poor, 
*'  who  frequently,  on  frivolous  pretences, 
**  and  for  private  ends,  make  unjuft  and 
**  illegal  rates,  in  a  private  and  clandejline 
''  manner^  contrary  to  the  true  intent  and 
**  meaning  of  a  ftatute  made  in  the  43d 
**  year  of  the  reign  of  Queen  Elizabeth, 
*'  intituled,  **  An  Ad  for  the  better  relief 
**  of  the  poor."  Are  not  thefe  words  de- 
claratory of  the  fpirit  of  the  ftatute  of 
Elizabeth,  and  a  proof  that  private  rates  are 
contrary  to  the  intention  of  the  legiila- 
ture  (D)  ?  Is  a  rate  of  that  fort,  made  on 
the  eve  of  an  eledion,  in  a  place  where 
the  conftant  pradlice  has  been  to  hold  a 
veflry  for  that  purpofe,  and  by  officers  the 
H  %  avowed 
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avowed  adherents  of  one  of  the  candidates, 
is  fuch  a  rate  to  he  confidered  by  the 
Committee  as  fair,  and  unimpeachable  ? 
Is  it  fo  binding  as  to  preclude  the  Com- 
mittee from  inquiring  into  the  rateability 
of  perfons  who  votefl,  or  claimed  to  vote  ? 
The  rate,  when  fair  and  unimpeached,  may 
be  a  true  and  fufficient  meafure  of  the 
rateability.  Where  there  has  been  reafon 
to  fufpedt  it  as  garbled  and  fraudulent,  the 
Houfe,  and  the  Committee  of  eledion?, 
have,  upon  former  occafions,  confidered  it 
no  longer  as  a  criterion.  They  have  ex- 
amined into  the  rateability  of  the  claim- 
ants, and  when  found  to  be  poiTeffed  of 
rateable  property,  have  allowed  their  votes. 
In  the  cafe  of  Newark,  the  right  of  the 
Koufe  to  inquire  into  the  rateability  of 
fcot  and  lot  voters,  was  fo  far  from  being 
queftioned,  that  it  is  exprefsly  recognized 
in  the  laft  determination  of  the  right  of 
eledtion. 

II  Jan.  1699-170C.  Refolved,  "That 
<*  the  mayor,  aldermen,  and  all  the  in- 
"  habitants  within  the  borough  of  Newark 

"  upon 
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*'  upon  Trent,  in  the  county  of  Notting- 
"  ham,  who  pay,  or  ought  to  pay^  fcot  and 
"  lot,  within  the  faid  borough,  have  a 
'*  right  to  vote  at  the  eledion  of  members 
"  to  ferve  in  Parliament  for  the  faid  bo- 
*'  rough  (i)." 

In  like  manner,  in  the  cafe  of  Milborne  Port, 
which  happened  lad  year,  the  Committee 
went  largely  into  the  rateability  of  the  differ- 
ent voters ;  becaufe  there  had  been  great  ir- 
regularity in  the  appointment  of  the  over- 
feers.  Nay,  this  very  Committee  has  allow- 
ed the  petitioner  to  queftion  the  rateability 
of  perfons<?;z  the  rate.  If  faults  oi  commijfion 
in  the  rate  are  cognizable  here,  there  can  be 
no  reafon  why  faults  oi  oimjfion  (hould  not 
be  fo  like  wife. 

But  we  are  told,  that  the  proper  jurif- 
diclion  for  trying  the  rate,  was  the  quar- 
ter feffions ;  That,  though  the  firft  appeal 
was  quafhed  for  a  defedt  in  the  form  of 
the  notice,  a  new  one  might  have  been 
brought  to  the  next  feffions,    or  that  the 

(i)  Joum.  vol.  xiii.  p.  iii.    col.  2. 

H  3  two 
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two  fubfequent  rates  might  have  been  ap- 
'  pealed  againft  ;  That  if,  on  the  trial  of  any 
of  thofe  appeals,  the  magiftrates  had  refufed 
to  do  juftice,  they  might  have  been  pro- 
ceeded againft  in  the  court  of  King's  Bench  j 
That,  as  none  of  thefe  fleps  have  been 
taken,  the  parties  are  concluded,  and  are 
to  be  confidered  virtually  to  have  ac- 
quiefced  in,  and  fubmitted  to,  the  rate. 
But,  will  the  Committee  adopt  this  rea- 
foning  ?  To  what  purpofe  was  it  to  appeal 
to  judges  known  to  be  interefted  in  con- 
firming the  rate  (F)  ?  The  objection  taken 
to  the  notice,  was  an  excellent  expedient 
to  fave  them  from  the  (hame  of  deciding 
againft  the  merits,  for  furely  they  could 
not  believe,  that  the  officers  were  really 
ignorant  who  were  the  objects  of  the  ap- 
peal. If  the  Juftices  were  in  truth  of  opi- 
nion, that  the  notice  was  not  fufficient,  it 
was  their  duty  to  adjourn  the  appeal,  and 
thereby  give  time  to  fet  right  the  miftake  5 
for  the  ftatute  of  17  Geo.  II,  cap.  58,  enadts, 
*'  That  if  it  fhall  appear  to  the  Juftices, 
♦*  that  reafonable  notice  was  not  given,  then 

**  they 
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**  they  fhall  adjourn  the  appeal  to  the  next 
"  quarter  feffions  (ij," 

But  fay  they,  Why  not  appeal  to  the 
court  of  quarter  feffions,  held  next  after 
that  which  dilmilT^d  the  finl:  appeal  ?  The 
anfwer  is  this  j  It  is  very  doubtful  whether 
that  was  in  their  power.  An  appeal,  un- 
der the  ftatute  laft  mentioned,  mull  clearly 
be  to  the  feffions  next  immediately  after 
the  making  the  rate,  and  if  an  appeal 
againft  a  rate  might,  by  the  ftatute  of 
43  Eliz.  have  been  made  generally  to  any 
feffions,  the  4t^h  fedion  of  17  Geo.  II. 
cap.  38.  which  was  meant  to  corred:  and  ex- 
plain the  former  enactment  on  this  fubje<ft, 
feems  alfo  to  limit  the  time  v/ithin  which 
every  appeal  from  a  rate  muft  be  brought. 
This  is  the  more  probable,  becaufe,  in 
other  cafes  of  appeals,  under  the  poor-laws, 
n}iz.  from  orders  of  removal,  the  fame 
limitation  is  eftabhffied  (a).  But  the  par- 
ties well  knew,  that  an  appeal  to  the  juf- 

(1)  §4. 

(2)  3  William  and  Mary,  cap.  n.  §  10. 

H  4  tices 
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tices  of  Peterborough,  was  to  no  purpofe. 
They  knew  that  if  they  had  fued  for,  and 
obtained,  an  information  againft  them,  in 
the  court  of  King's  Bench,  the  fpecific 
relief  which  they  required,  could  not  have 
been  obtained  thtrc.  That  court  could  not 
have  granted  a  mandamus  for  putting  thofe 
on  the  rate,  who  had  been  left  off.  They 
referved  their  complaint,  therefore,  for  this 
tribunal,  knov/ing,  tht  every  preliminary  or 
collateral  quelrion  necefTary  to  lead  to  a  deci- 
fion  of  the  merits  of  the  eledion,  is  within 
the  jurifdidtion  of  the  Committee,  though 
there  (hould  be  other  judicatures  for  the 
dired:  trial  of  fuch  queftions.  This  rule  was 
recognized  in  the  cafe  of  North  Berwick. 
An  argument  ufed  on  that  occafion  will 
apply  here.  By  the  ftatute  of  i6  Geo.  II. 
cap.  II.  §  24.  none  but  magiflrates  and 
counfellors,  or  conflituent  members  of  any 
meeting  for,  or  previous  to,  the  elcdion 
of  magiurates  or  counfellors  for  a  royal 
borough  in  Scotland,  are  empowered  to 
complain  to  the  Court  of  Scffion,  of  any 

wrong 
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wrong  done  at  fuch  eledllon  (i).  The 
magiftrates  and  counfellors  eled:  the  dele- 
gate, and  the  delegates  for  each  diftrid 
elefl  the  member.  It  was,  therefore, 
contended,  that  the  Committee  were  parti- 
cularly bound  to  entertain  the  complaint  of 
the  candidate,  or  of  the  conftituent  mem- 
bers of  the  other  boroughs  of  the  diftrid:, 
concerning  the  eledion  of  the  magid rates 
of  Jedburgh,  who  had  chofen  the  delegate 
for  that  place  (2).  It  was  faid,  that  they  w^ere 
materially  interefted,  and  yet  could  not  be 
heard  in  the  inferior  court.  For  the  fame 
reafon,  the  Committee  here  ought  to  enter- 
tain Mr.  Phipps's  complaint  of  an  unfair 
rate,  for  be  could  not  have  gone  to  the 
feflions,  as  a  perfon  aggrieved  by  the 
leaving  out  of  men  who  fhould  have  been 
en  the  rate ;  efpecially  as  the  firft  fcffions 
immediately  after  the  rate  {to  which  alone, 
perhaps,  the  appeal  could  have  been 
brought)  happened  before  the  election. 
They  ought  to  hear  his  objections,  as  com- 

(i)  ^ufra^  vol.  ii.  p.  445, 
(2)  Ibid.  456,  457. 

plaining 
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plaining  in  the  name  of  the  perfons  left 
out  of  the  rate  ;  fince  it  would  feem,  that 
even  t/jey  could  not  have  complained  to  the 
feffions.  They  were  thereby  delivered 
from  a  burthen,  and  therefore  could  not 
appeal  for  relief  as  perfons  aggrieved.  In- 
deed, it  is  eafy  to  fee,  that  cafes  may  fre- 
quently arife,  where,  by  a  partial  rate, 
perfons  may  be  greatly  injured  as  eleciors, 
and  yet  cannot  be  faid  to  be  aggrieved, 
confidered  merely  with  a  view  to  the  pay- 
ment of  the  poor-tax;  which,  however,  is 
the  proper,  perhaps  the  only  objedt  of  the 
jurifdidion  of  the  feffions,  on  an  appeal 
from  a  rate.  Thus,  if  perfons  are  put  on 
who  ought  not  to  be  rated,  and  they  are 
fatisfied  j  others,  who  are  alfo  in  the  rate, 
cannot  fay  they  are  aggrieved,  becaufe  the 
fame  burthen  is  fhared  with  a  greater  num- 
ber of  people;  and,  in  the  cafe  juft  pur,  if 
thofe  on  the  rate  do  not  complain  for  be- 
ing charged  alone,  with  what  ought  to  be 
divided  among  them  and  thofe  left  out, 
the  latter  cannot  fay  they  are  injured.  But 
they  may  fay,  at  the  ele^iofi,  the  merits  of 

which. 
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which,  it  is  the  peculiar  province  of  the 
Committee  to  determine,  that  they  have 
been  injured  by  being  left  unrated,  with  a 
view  to  rob  them  of  the  franchife  of  vot- 
ing. So  may  thofe  entitled  to  be  on  the 
rate,  and  to  vote,  fay  they  are  injured,  if 
others,  not  entitled  to  be  rated,  are  put  on. 
in  order  to  give  them  votes,  and  to  over- 
whelm, by  their  means,  the  fuffrages  of 
the  legal  electors. 

Upon  the  whole — It  is  clear,  from  prin- 
ciple and  authority,  that  rateability  may 
be  enquired  into  in  the  Committee  :  That, 
though  a  fair  rate  may  be  a  true  and  fuffi- 
cient  meafure  of  rateability,  and  to  be 
rated,  when  the  rate  is  liable  to  no  fufpi- 
cion,  a  fatisfa6tory  criterion  of  the  right  to 
vote  in  fcot  and  lot  boroughs ;  yet,  when 
there  is  reafon  to  fufpedl  the  rate,  the 
more  troublefome  but  more  certain  fland- 
ard  of  rateability  fliould  be  reforted  to  : 
And  that,  although  there  is  another  jurif- 
di(flion  for  examining  thejuftice  and  vali- 
dity of  rates,  yet  the  Committees  of  elec- 
tions, fo  far  from  being  thereby  precluded 

from 
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from  going  into  the  fame  enquiry,  are 
bound  to  enter  upon  it  in  a  variety  of  cafes. 
The  prefent  cafe  particularly  calls  on  the 
Committee  to  take  fuch  an  enquiry  upon 
them;  for,  the  condu6l  of  the  returning 
officers  mult  render  the  rate  fufpicious,  and 
the  condud:  of  the  Juftices  muft  fhow, 
that  a  new  appeal  to  them  would  have  been 
fruitlefs  and  vain. 

When  the  circumftances  of  Felton*s 
property  are  laid  before  the  Committee, 
they  will  fee  flill  greater  reafon  to  reject  the 
rate  of  September,  1 774,  and  to  decide  merely 
according  to  the  rateability  of  the  perfons 
who,  by  the  partiality  of  the  parifli  offi- 
cers, were  denied  the  benefit  of  that  ufual 
evidence  of  their  right  to  vote. 

Counsel  for  the  fitting  member,  in  reply. 

The  cafe  of  Milborne  Port  differs  widely 
from  this.  There,  each  party  had  ap- 
pointed a  fett  of  overfeers,  and  each  fett 
made  a  different  rate.  To  decide  between 
them,  it  was  abfolutely  neceffary  that  the 
rateability  fhould  be  taken  into  the  account. 
I  Still, 


PETERBOROUGH.      109 

Still,  however,  the  Committee  required  that 
the  voters  fhould  be  perfons  who  had  been 
rated  de  facto. 

In  the  cafe  of  Newark,  the  right  of 
eledlion,  as  declared  by  the  refolution,  is 
exadtly  what  both  parties  admitted  to  be 
prefcribed  by  the  charter  of  Car.  II.  making 
Newark  a  parliamentary  borough.  Can 
that  have  any  influence  with  regard  to 
other  boroughs  ?  Where  is  the  refolution 
which  fays,  that  in  general  in  fcot  and  lot 
boroughs,  perfons  rateable,  whether  rated 
or  not,  (hall  have  a  right  to  vote  ?  Such  is 
the  dodrine  which  the  counfel  for  the  pe- 
titioner wifh  to  eftablifli. 

Part  of  their  argument  goes  to  prove  that 
it  is  not  neceffary  to  fhovv  mifccnduft.  But 
is  not  the  cafe  of  St.  Ives  in  point  to  the 
contrary  ?  Does  not  the  cafe  of  the  King  and 
the  parifh  officers  of  Weobly  (i)  fhow  that 
the  court  of  King's  Bench  thought  the  k(~ 
(ions  the  only  ^urifdidion  for  trying  the 
rateability  of  perfons  rated  or  not  rated  ? 

(i)  Supra.)  vol.  ii.  p.  339. 

They 
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They  tell  us  next,  that  they  have  proved 
mifcondutl.  How  ? — Becaufe  the  parijh 
officers  were  friends  to  Mr.  JVyldhore, — Can 
that  be  charged  as  a  crime  on  men  entitled 
to  vote  in  the  choice  of  their  reprefen- 
tatives  ? — Becaufe  the  rate  'was  not  made  in 
the  veftry^  according  to  the  iifige  before  1768. 
—But  in  truth  this  ufage  was  an  ufurpation 
attended,  or  liable  to  be  attended,  with 
great  inconvenience,  and  therefore  wifely 
laid  afide.  The  veftry  is  a  mere  eccleliafti- 
cal  meeting,  which  exifted  previous  to  the 
flatute  of  Queen  Eh'zabeth.  The  provi- 
fions  of  that  flatute  take  no  notice  of  it, 
and  the  ads  to  be  done  in  confequence  of 
of  thofe  proviiions  have  nothing  to  do  with 
it.  The  preamble  to  the  flatute  of  ly 
Gto.  II.  cap.  3.  where  it  complains  of  pri- 
vate clandefdne  rates,  means  rates  which 
were  not  made  known  to  the  parifli  after 
they  had  been  affeiTed,  What  is  the  re- 
medy provided?  Not  that  they  fhall  be 
made  in  the  veftry,  but  that,  after  they 
are  7nade  and  alloivedy  they  fhall  be  pub- 

liflied 
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lifhed  in  the  church,  and  open  to  the 
infpedion  of  every  inhabitant (i)  (D). — 
7he  appeal  was  difmijfed  when  it  ought  to 
have  been  adjourned. — But  who  ever  heard 
of  adjourning  an  appeal  from  a  rate  when 
the  notice  of  appeal  was  illegal.  By  the 
reafonable  notice,  the  negled  of  which  au- 
thorizes the  Jufticcs  to  adjourn  an  appeal, 
it  has  always  been  underdood,  that  the  le- 
giflature  meant  notice  for  a  reafonable  time 
before  the  hearing. — Two  of  the  fiiflices 
who  df miffed  the  appeal^  were  the  t-ivo  who 
allowed  the  rate. — But  were  they  not  en- 
titled by  law  to  lit  on  the  hearing  of  the 
appeal  ?  Is  not  the  allowance  of  the  rate  a 
mere  minifterial  adt,  which  the  Juftices 
muft  do  without  examination  ?  This  can- 
not difqualify  them  from  taking  part,  in 
their  judicial  capacity  at  the  feffions,  in  an 
enquiry  into  the  merits  and  juftice  of  the 
rate.  Appeals  from  rates  are  not  like 
thofe  from  orders  of  removal,  where  the 
two  Juftices  who  make  the  order  ad  judi- 
dicially  (F).     In  fuch  cafes  it  has  been  de- 

(0  §i>2,  3. 
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•  termined,  that  where  there  are  corporation 
Juftices,  if  an  order  of  removal  is  made  by 
two  of  them,  the  appeal  muft  be  to  the 
county  feffions  (i). 

It  is  contended,  that,  after  the  firfl  appeal 
had  failed,  another  would  not  have  lain  to 
the  fubfequent  feffions.  But  the  law 
hitherto  has  been  underftood  to  be,  thatfuch 
an  appeal  would  have  lain.  The  flatute  of 
43  Eliz.  leaves  the  appeal  at  large.  That  of 
1 7  Geo.  II.  limits  it,  in  the  cafes  there  pro- 
vided for,  to  the  next  feffions.  *'  But,"  fays 
Dr.  Burn,  ''  both  may  fcem  to  ftand  well 
*'  together,  and  then  the  fenfe  of  the  flatute 
*'  of  the  17  of  Geo.  II.  will  be  this,  That 
'*  the  appeal  againft  any  thing  done  or 
*'  omitted  by  the  overfeers  or  Juftices,  in 
*'  cafes  where  no  appeal  is  given  by  former 
"  ftatutes,  muft  be  to  the  next  feffion  only  ; 
*'  becaufe  the  claufe  which  gives  the  ap- 
"  peal,  limits  it  to  fuch  next  feffions ;  but 
*'  in  cafes  wherein  an  appeal  is  given  by 

(i)  The  King  v.  Maiden.  Burn,  New  Ed.  v.  iii. 
p.  490.  Bott.  217.  pi.  421.  Eaft  Donyland  and  St. 
Giles's  Colchefter.  Bott.  ibid.  Burn.  ibid.  491.  from 
Burr.  Settl.  Cafes,  p.  592. 

**  former 
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*'  former  ftatutes,  fuch  appeal  may  be  to  the 
**  next  feffions  according  to  this  claufe,  or 
**  may  be  according  to  the  diredions  of 
*' fuch  former  ftatutes  (i)."  Agreably  to 
this  conftrudlion,  which  till  now  has  never 
been  controverted,  the  parties  who  brought 
the  firft  appeal  in  the  prefent  inflance,  be- 
ing perfons  having  a  clear  right  to  appeal 
under  the  ftatute  of  Elizabeth,  might  have 
lodged  a  new  appeal  at  the  fubfequent  fef- 
fions ;  for  the  firfl  having  been  difmiffed 
for  want  of  notice,  and  without  a  hearing, 
it  was  to  be  confidered  as  if  it  had  never 
exifled. 

When  it  is  alked,  why  the  parties  have 
not  appealed  from  either  of  the  rates  made 
fince  the  eledicn,  recourfe  is  ftill  had  to 
the  pretended  partiality  of  the  Juftices  ;  but 
does  not  their  fubmillion  rather  fliow  that 
they  were  confcious  that  the  merits  of  the 
former  appeal  were  again  ft  them  ? 

The  point  in  the  cafe  of  North  Ber- 
wick, which  has  been  relied  on,  was  very 
unlike  the   prefent   queftion.      The  peti- 

(i)  Burn,  vol.  iii.  p.  303. 

Vol.  III.  I  doners 
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tloners  in  that  caufe  were  perfons  who 
could  not  have  had  redrefs  in  the  court 
below,  Eefides,  a  complaint  which  had 
been  lodged  in  that  court,  by  perfons  com- 
petent in  law  to  complain,  remained  in  fuf- 
pence,  and  undecided,  when  the  trial  of 
the  petition  came  on.  But,  in  the  prefent 
cafe,  every  one  of  the  eledtors  was  empow- 
ered., under  the  ftatute  of  17  Geo.  II.  cap. 
58.  to  litigate  the  rate  at  thefeffions.  The 
fight  of  appeal  is  not  confined,  as  has  been 
argued  on  the  other  fide,  to  perfons  on 
the  rate.  It  is  extended  to  every  per/on 
who  fliall  have  any  material  objection  to 
any  perfon  or  perfons  being  put  on,  or  left 
out(i).  If,  by  a  proceeding  analogous  to 
what  was  doneinthe  cafe  of  North  Berwick, 
a  complaint  had  been  lodged  at  the  quar- 
ter feffions,  but  had  not  come  on  to  be 
heard  before  the  tiial  of  the  petition,  this 
Committee  might,  perhaps,  have  thought 
themfelves  obliged  to  enquire  into  the 
grounds  of  the  complaint.  Where  there 
is  a  charge  of  criminality  in  making  the 

rate, 
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rate,  which  there  has  not  been  time  to  try 
in  the  ordinary  judicature,  the  rate,  in  fuch 
cafe,  muft  be  of  doubtful  ajthority,  and 
rateability  will  be  reforted  to.  Where  cri- 
minality is  proved  before  the  Committee> 
rateability,  for  the  fame  reafon,  mufl:  be 
the  criterion.  But  here  there  has  been 
time  to  purfue  the  ordinary  courfe,  and  it 
has  not  been  purfued.  CriminaHty  has 
been  alleged,  but  has  not  been  proved. 
Under  thefe  circumflances,  the  Committee 
willfurely  think  themfelves  precluded  from 
going  into  any  enquiry  concerning  the  rate- 
ability  of  Felton  and  the  others. 

After  the  arguments  were  clofed,  the 
counfel,  by  the  defire  of  the  Committee, 
fettled  and  agreed  on  the  following  ftate  of 
the  queftion,  "  Shall  the  parties  be  per- 
"  mitted  ?2ow  to  go  into  evidence  to  prove 
**  that  Thomas  Felton  ought  to  have  been 
*'  admitted  upon   the   rate   in  September, 

"  1774?" 

The  Court    being    cleared,    the  Com- 
mittee deliberated  for  a  confiderable  time, 
I  2  and 
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and  then  the  counfel  were  called  in,  and  the 
Chairman  faid,  he  was  directed  to  inform 
them, 

That  the  queftion  had  been  refolved  in 
the  negative. 

But  that  the  Committee  had  alfo  come 
to  the  following  refolution. 

Refolved,  "  That  the  counfel  for  the  pe- 
"  titioner  be  permitted  to  proceed  to  offer 
*'  any  evidence  they  think  proper,  to  prove 
*'  any  mifcondud:  relative  to  that  rate," 

The  counfel  for  the  petitioner  ftill  con- 
tended that  they  had  laid  a  ground  of  mif- 
condiid,  and  faid,  they  were  ready  to  prove 
that  Felton  had  been  rated  immediately  be- 
fore, and  was  left  out  of  the  rate  of,  i6th  Sep- 
tember, 1 774.  That  this  w ouldhe pn'majacie 
evidence  of  partiality  and  mifcondu(ft  in 
thofe  who  made  the  rate  of  September,  1774. 
They  faid,  they  only  meant  to  offer  this 
in  proof,  as  an  additional  circumftance  to 
be  thrown  into  the  fcale  with  the  former 
evidence  of  mifcondud:,  and  therefore  were 
not  precluded,  by  what  the  Committee  had 
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juft  refolved,  from  calling  witnefTes  for  that 
purpofe. 

They  were  told  by  the  Chairman,  That 
they  might  offer  what  evidence  they  pleafed, 
with  a  view  to  mifcondud:. 

Upon  this  they  called  Laxton  to  prove, 
that  Felton  *  had  been  formerly  rated,  and 
was  left  out  in  September  1774,  and  that 
his  circumftances  were  the  fan^e  when  left 
out  of  the  rate,  as  formerly  when  he  had 
been  rated. 

The  counfel  for  the  fitting  mem.ber  in- 
fixed, that  this  was  contrary  to  the  refolu- 
tion  of  the  Committee. 

Any  proof  that  a  man  had  been  formerly 
rated,  and  was  left  out  in  the  new  rate, 
could  not,  they  faid,  be  received  as  evi- 
dence of  mifcondudl,  lidce  a  man's  circum- 
ftances  may  have  changed  in  the  interval 
between  the  two  rates,  and  the  parilh  of- 
ficers are  bound  to  a£l  according  to  the 
iituation  of  the  perfons   rated  at  the  time 

*  The   rates  themfclves  would   have  proved   this, 
and  indeed  were  the  proper  evidence  of  it. 

1 3  ''f 
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of  making  each  particular  rate,  and  to  vary 
the  rate  as  their  circumftances  change  (i). 
And  they  contended,  that  to  bring  evidence 
of  what  Felton's  circumftances  \yerc  at  the 
time  when  he  was  left  out,  was.  In  faft, 
to  bring  evidence  to  prove  that  he  ought  to 
have  been  put  upon  the  rate,  and  therefore, 
according  to  the  refolution  of  the  Com- 
mittee, was  not  ?tow  admiffible. 

The  court  was  cleared  again  3  the  Com- 
mittee deliberated  ;  and  the  counfel  being 
called  in,  the  Chairman  informed  them, 
after  reading  the  fecond  of  the  two  former 
refolutions,  that  the  Committee  had  put 
the  following  conftru6;ion  on  their  fecond 
refolution,  viz, 

Refolved,  *'  That  the  counfel  are  not 
•'  now  at  liberty  to  enter  into  the  queflion 
*'  of  rateability  (H)." 

He  then  faid,  That  they  were  to  judge 
hov/  far  they  would  proceed  under  this  re- 
ftridion,  and  that  the  Committee  were 
v/illing  to  adjourn  till  Monday,    {^h.  This 

(1)  Burn,  vol.  iii.  p.  508. 
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was  Saturday)  that  they  might  have  time 
to  conlider  and  prepare  fuch  evidence  as 
could  now  be  oftered. 

The  counfel  differed  flill  about  the  ex- 
tent of  the  reftridion.  On  the  part  of 
the  petitioner,  they  thought  they  might 
yet  be  admitted  to  prove,  that  Felton,  and 
the  others  vi'hom  they  meant  to  qualify, 
had  been  rated  up  to  i6th  September,  1774, 
for  certain  property ;  and  that  they  then 
continued  in  poffeffion  of  the  fame  pro- 
perty, and  were,  notwithftanding,  left  out 
of  the  rate  ;  that  this  would  be  clear  and 
fufficient  evidence  of  mifconducl  in  the  pa- 
rifh  officers;  that,  if  fuch  evidence  were 
not  admitted,  mifcondudl  in  making  a  rate 
could  never  be  proved,  if  the  churchwar- 
dens and  overfe::rs  were  wife  enough  to  be 
iilent,  and  not  accufe  themfelves,  or  declare 
their  motives. 

On  the  other  fide  it  was  faid,  that  im- 
proper motives  for  leaving  perfons,  for- 
merly rated,  cut  of  the  rate,  ought  firll:  to 
be  proved,  before  fuch  omiilion  could  be 
received  as  evidence  of  mifconducl.  That, 
I  4  ia 
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in  this  cafe,  no  improper  motives  had  been 
proved,  although  many  different  forts  of 
evidence  of  fuch  motives  might  have  been 
given,  if  they  had  ever  exifted.  That  a 
great  influx  of  new  voters  would  afford  a 
ftrong  prefumption  againfl  the  fairnefs  of 
a  rate,  but  that  here  they  had  only  found 
five  new  perfons  on  the  rate.  That  decla- 
rations of  the  parifh  cfiicers  might  be 
proved,  but  that  here  nothing  of  that  fort 
had  been  fhewn,  but  a  piece  of  idle  con- 
verfation,  exprefling  merely  the  vvi{hes  of 
Hetherington  3  and  that  after  the  eledion 
was  over. 

The  Committee  defired  the  counfel  on 
the  part  of  the  petitioner  to  flate  diftindly 
v/hat  evidence  they  meant  to  offer  re- 
fpecting  Felton  ;    which  they  did,  'viz. 

To  fhew  that  he  was  rated  in  the  rates 
immediately  preceding  that  of  September, 
1774.,  for  certain  property  :  That  in  Sep- 
tember, 1774,  he  flill  continued  in  pof- 
feffion  of  that  property :  That  his  cir- 
cumftaaces  were  then  as  good  as  they  had 

been 
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been  whilH  he  was  rated  :  And  that,  whilft 
rated,  he  had  always  paid  the  rates. 

The  court  being  cleared  a  third  time, 
and  the  Committee  having  deliberated  for 
fbrae  time,  and  the  counfel  being  again 
called  in,  the  Chairm.an  told  them,  that 
he  was  directed  to  inform  them  of  the  fol- 
lowing refolution: 

Refolved,  "  That  the  Committee  are  of 
*'  opinion,  that  the  evidence  which  the 
*'  counfel  for  the  petitioner  propofe  to 
"  oiFer,  is  inconfiftent  with  the  refolution 
**  which  the  Committee  have  already  come 
**  to." 

Upon  this,  the  counfel  for  the  petitioner 
faid,  they  would  give  the  Committee  no 
farther  trouble. 

There  was  no  general  fumming  up  on 
the  part  of  the  petitioner;  no  nevi^  cafe 
opened  for  the  fitting  member,  and,  con- 
fequently,  no  general  reply.  But  it  will  be 
obferved,  that,  in  the  beginning  of  the 
caufe,  the  counfel  for  the  petitioner  pro- 
duced evidence   tending    to   impeach    five 

votes 
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votes  as  given  by  perfons  fraudulently  rated, 
and  two  as  given  by  pretended  houfeholders 
within  the  precincfts  of  the  Minfter,  who, 
as  they  alleged,  were  not  houfeholders.  If 
the  evidence  had  amounted  to  proof  of 
thofe  allegations,  and  the  Committee  had 
thought  all  the  itstn  votes  bad,  there 
would  have  remained  on  the  poll  an  equal 
number  of  votes  for  Wyldbore  and  for 
Phipps.  The  Committee,  on  that  fupo- 
fition,  mufl:  have  determined  that,  as  be- 
tween them  two,  the  election  was  void. 

But,  as  the  counfel  for  the  petitioner  did 
not  think  fit  to  fum  up,  and  obferve  upon, 
the  evidence  they  had  produced,  we  muft 
coniider  this  as  an  admiiTion,  on  their  part, 
that  enough  had  not  been  proved  to  dif- 
qualify  all  the  feven  voters.  It  would  feem 
likewife,  .that  the  Committee,  according  to 
the  principle  of  their  refolution,  by  which 
they  would  not  permit  the  counfel  to  go 
into  the  right  to  be  rated  of  thofe  who  had 
been  left  out  of  the  rate,  muft  alfo  have 
looked  upon  themfelves  as  not  authorifed 
to  hear  evidence  againfl:  the  right  of  thofe 

who 
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who  had  been  put  upon  the  rate.     Every 
reafon  for  their  not  going  into  the  rateabi- 
lity  of  the  one  clafs,  is  equally  valid  againft 
their   enquiring  into    that    of    the   other. 
The  evidence  they   did  hear  with  regard 
to  the  five  votes,  muft,  therefore,  be  con- 
fidered  as  if  it  had  never  been  produced ; 
as  offered  and  received  by  a  fort  of  furprize, 
before  the  objection  had  been  taken  and 
argued  by  the  counfel.     It  certainly  might 
have  been  taken  at  the  beginning,  and  as 
it  did   prevail  when  taken,  we  muft  infer 
that  it  would  have  prevailed  then.     If  this 
inference  is  fair,  the  Committee  muft  have 
entirely  difregarded  the  evidence  concern- 
ins  the  five  votes.     If  thev  did,  it  was  un- 
neceffary  for  them  to  attend  to  what  had 
been    offered    refpedting    the    other    two; 
fince,  to  have  ftruck  them  off,  would  not 
have  deprived   the  fitting   member  of  the 
majority.     For  thefe,  as  well  as  the  gene- 
ral   reafons    given   on    former,  occafion?,  I 
have  thought   it  perfedly  ufelefs   to   flate 
what  the  particular  evidence  was  refpe>^ing 
the  feven  votes  (i). 

(0  Supra,  p.  73. 
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It  may  be  fairly  conjedured,  that  the 
Committee  could  not  think  the  evidence 
given  concerning  the  five  fcot  and  lot  men, 
lufficient  to  fliew  fraud  in  putting  them 
on  the  rate.  If  they  had  been  of  that  opi- 
nion, they  fcarcely  could  have  refufed  (con- 
iiftently  with  their  own  refolution)  to  have 
gone  into  the  rateability  of  Felton  and  the 
others.  The  fraud  in  the  firft  cafe  would 
have  tainted  the  whole,  as  the  making  the 
rate  is  the  fingle  adt  of  the  fame  perfons. 

In  the  courfe  of  the  evidence  concern- 
ing the  condud:  of  the  pariHi-officers  and 
Juftices,  one  Edward  Bafs,  a  witnefs,  was 
going  to  give  an  account  of  a  converfation 
in  1768,  between  him  and  William  Strong, 
the  Jufiice,  about  the  reafons  for  making  a 
private  rate. 

To  this  evidence  the  counfel  for  the  fit- 
ting member  objedted, 

After  argument,  the  court  was  cleared ; 
and  when  the  counfel  w'ere  called  in,  the 
Chairman  informed  them,  that  the  Com- 
mittee had  come  to  this  refolution  : 

Refolved^ 
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Refolved,  "  That  the  counfel  do  defift 
<*  from  examining  the  witnefs  to  what 
<^  William  Strong,  the  Juftice,  faid  to  him 
*'  refped:ing  the  rate  in  1768." 

On  Monday,  the  27th  of  November,  the 
Committee,  by  their  Chairman,  informed 
the  Houfe,  That  they  had  determined, 

That  Mr.  Wyldbore,  the  fitting  member, 
was  duly  ele(Sed  (i). 

(r)  Votes,  p.  127. 
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NOTES 

ON      THE      CASE      OF 

PETERBOROUGH. 


AGE  66.  gr.  97.  (A.)  I  do  not  find  that 
either  by  ftatute,  or  any  decifion,  a  perfon 
qualified  to  ferve  as  a  parifh  officer,  can  excufe  him- 
felf,  becaufe  he  has  ferved  the  office  before  ;  and  yet 
it  appeared  to  me  that  this  was  aflumed  as  law  by  the 
counfel  for  the  petitioner,  and  not  contradidled  on 
the  other  fide.  If  the  fame  perfon  were  for  feveral 
years  together  appointed  an  overfeer,  merely  for  the 
purpofe  of  vexation,  and  giving  him  trouble,  **  there 
*'  being  other  fiifficient  fubftantial  houfeholders  within 
**  the  parifii,"  the  quarter  feffions  on  that  ground 
would,  perhaps,  quafh  the  appointment.  Apotheca- 
ries within  London,  and  feven  miles  thereof,  and 
all  apothecaries  in  any  other  place,  who  have  ferved 
feven  years  apprenticefhip,  are  exempted  from  the 
office  of  overfeer,  and  all  parifti  offices,  by  6  Will. 
III.  cap.  4. ;  and  an  attorney  cannot  be  chofen  over- 
feer or  churchwarden,  or  to  any  other  office  againft 
his  will.  Com.  Digeft,  476.  from  Cro.  Car.  II.  585. 
P.  81.  86.  89.  (B).  Upon  as  accurate  an  invefti- 
gation  as  I  have  been  alle  to  beftow  on  the  fubject, 

lam 
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I  am  inclined  to  think  that  ^'^  fcot  and  lot"  had  not 
originally  a  fpecific  figniiication  exprellive  of  any 
particular  local  or  parochial  taxes  as  I  once  conceived 
[fupra^  vol.  i.  p.  140).  Both  words  are  of  Gothic  or 
Teutonic  oriain,  and  are  found  in  all  thofe  modem 
languages  which  have  German,  or  Latin  with  a  cer- 
tain proportion  of  German  intermixed,  for  their 
bafis.  *'  Schofs"  in  modern  German,  and  ^^/cbst" 
in  Dutch,  mean  "  impofl,  tax,  contribution"  in 
general.  Scctto  in  Italian,  and  Efcot  or  ecot  X  in 
French,  are,  I  believe,  only  ufed  in  the  fame  fami- 
liar fenfe  with  *^  Jhot"  in  Englifli,  for  the  fliare  of  a 
reckoning.  "  Schot-vry^  in  Butch,  correfponds  ex- 
actly to  our  phrafe  *''■  fcot-free'^y'  and  '■'^  fchot  en  lot"  in 
that  language,  is  explained  to  mean  the  fame  thing 
with  ^^  Jchot"  taken  alone.  So,  I  am  perfuaded, 
"y?o/  and  lot"  is  a  mere  tautology  in  Englift,  adopted 
for  the  fake  of  the  jingle  in  the  found;  there  being 
many  inftances  of  a  like  fort  in  all  languages.  In 
the  laws  relating  to  the  fewers  both  words  are  indif- 
ferently applied  to  the  afleffments  made  by  the  Com- 

J  "  //  s^arrcta  trijiement  a  la  parte  d'un  cabaret.  Deux 
*'  hommes  hah  Hies  de  bleu  le  rcmar  querent  :  Camarade^  dit 
**  run,  'voila  un  jeune  homme  ires-bien  fait,  et  qui  a  la  taille 
*' requi/e :  lis  s'aiiancerettt  vers  Candide,  i^  le  prierent 
*  a  diner  tres-ciuilement.  MfJJieurs,  leur  dit  Candide,  avec 
*'  une  modejiie  charviante,  vous  me  fail es  bsaucoup  d^honntur^ 
*'  mats  je  riai  pas  de  quoi payer  don  ecot."  Cand,  ch.  2. 

*  The  popular  fenfe  of  the  ofpreffion  '*  feet  fret'  may  be 
well  illufliatcd  by  the  following  exarT:|-;e.  "It  v/as  a  rule 
*•  with  this  great  chancellor  (Bacon)  not  to  fell  injulHce,  but 
**  never  to  let  juRice  go  fcot-free.'"     Ciied  in  Hurd's  Dial. 

miffioners. 
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mlffioners.  This  appears — By  the  extracts  front  the 
ordinance  concerning  Romney  Marfh  cited  in  Spel- 
man  (Tide feat zn<i/csitum)\ — By  theftatute*of  23  Hen. 
VIII.  cap.  5.  where  mention  is  made  of  perfons  af- 
fefled  to  any  lot  or  charge  by  the  commiflioners  of 
fewers ; — By  the  ftatute  of  3  and  4  Edw.  VI.  cap.  8. 
which  fpeaks  of  "  a!iy?a/.f,  lots^  znd  fums  of  money i" 
taxed  by  virtue  of  the  commiffions  of  fewers  ; — By 
7  Ann.  cap.  lO.  which  mentions  lot  or  charge  as  fy- 
nonimous; — And  by  many  other  infiances  which  might 
be  adduced.  Scot,  Jhot,  or  lot,  therefore,  was  the 
fhare  paid  of  the  particular  contribution  which  hap- 
pened to  be  in  contemplation  when  the  term  was 
employed,  whether  it  was  an  afTeflment  for  the  fewers, 
a  reckoning  in  a  tavern,  or  the  parochial  taxes. 
The  argument  of  the  counfel  for  the  petitioner  in 
this  cafe  of  Peterborough,  drawn  from  the  «xpref- 
flon  *'  bearing  loty^  is  rather  ingenious  than  conclu- 
flve  ;  for  taking  *<  lot"  (as  I  have  fuppofed)  to  be  fy- 
nonimous  with  ^*  fcot"  and  to  fignify  a  fum  of  mo- 
ney, "  to  hear  lot"  would  be  a  very  proper  expreffion,  as 
we  fay  to  "  bear  an  expence,"  or  to  "  bear  a  tax."  In 
the  ftatute  for  regulating  eledlions  within  the  city 
of  London  (11  Geo.  I.  cap.  18.)  "  paying  to  the 
"  rates  in  lieu  of  watch  and  ward,"  is  enumerated 
among  the  circumftances  which  in  London  conftitute 
the  payment  of  fcot  (*).  It  muft  be  acknowledged, 
that  in  the  fame  ftatute  there  feems  to  be  a  diftinc- 
tion    made    between    the  payment  of  fcot,    and    the 

*  Vide  Cafe  of  Sosiiord,  /u^ra,  p,  ^r,  42. 
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bearmg  lot.  The  electors  of  aldermen  and  com- 
mon council-men  muft  be,  perfons  paying  fcot,  as 
therein  defcribed,  and  alfo  ''*■  bearing  lot  ivhenreqwi-ed' 
But  it  does  not  at  all  appear  what  is  meant  by 
**  bearing  let."  It  is  likewife  fpccially  enadled,  that 
they  muft  be  houfehclders,  which  feems  to  be  an  ac- 
knowledgment of  the  legiilature,  that  the  defcrip- 
tion  of  '■^  paying  fcot  and  lot"  docs  not  necefl4rily  com- 
prehend the  qualification  of  being  '*a  houieholder." — • 
I  am  informed  by  a  very  ingenious  friend,  and  one 
well  acquainted  with  the  laws  of  Scotland,  that  the 
expreffion  of  "  To  fcot  and  lot"  in  the  burgefs's  oath  in 
that  country,  does  not  (i),  nor,  as  far  as  he  can  learn, 
ever  did,  mean  *'  to  pay  any  determinate  fpecific  tax 
or  duty,"  but  only  the  burgefs's  proportion  of  the 
common  taxes  and  fervices  aft'efling  the  borough, 

Hovi'ever,  thefenfeof  ^^  fcot  and  lot'"  in  the  refolu- 
tions  of  the  Houfe  of  Commons  is  not  to  be  afcer- 
tained  by  the  ancient  meaning  of  the  words,  or  by 
arguments  drawn  from  their  etymology,  or  their  fig- 
nification  in  other  languages  or  countries.  There 
are  no  decifions  on  the  rights  of  election  in  the  Jour- 
nals, till  the  reign  of  James  I. ;  after  the  poor-rate 
was  eftabliftied.  Moft  of  thofe  concerning  boroughs 
where  the  right  is  declared  to  be  in  perfons  paying 
fcot  and  lot  (of  which  there  are  in  all  about  thirty, 
befides  agreem.ents  with  regard  to  about  twelve  more^ 
have  been  made  either  in  the  prefent  century,  or  to- 
wards the  end  of  the  laft;  and  it  is  clear  that  in  mq- 

(i)  For  this  oath  videfup-a,  vol,  i.  p.  141, 

Voj..  III.  K  dera 
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dern  times  ^^  fcoi  and  ht"  has  always  been  underftood 
to  mean  parifti  taxes,  or  "  parifh  payments;"  which 
laft  is  Dr.  Johnfon's  explanation.  (ride  Johnfon's 
Di(ft.)  Thefe  determinations  will  all  be  found  to  have 
been  made  upon  evidence  concerning  the  poor  and 
church-rates  We  aiuft,  therefore,  I  think,  conclude 
that  the  Houfe,  by  "  the  payment  of  fcot  and  lot"  have 
meant  the  payment  of  thofe  taxes,  and  nothing  elfe. 

There  is,  indeed,  one  very  forcible  argum.ent 
againft  confidering  "  the  payment  of  fcot  and. lot," 
in  determinations  on  the  rights  of  election,  peculiarly 
to  mean,  **  the  payment  of  rhe  poor-rate,"  and  it  is 
this ;  although,  by  the  ftatute  of  Geo.  11.  the  hit  de- 
termination of  the  Houfe  is  final,  and  becomes  law, 
however  abfurd  or  unjuft;  yet  ftill,  in  reafoning  on 
the  fubjecl,  we  muft  fuppofe  that,  where  the  right  of 
ejeflion  in  a  maiden  borough  has  come  to  be  de- 
cided by  the  Houfe,  and  where  that  right  does  not 
depend  on  any  charter,  but  is  pre/criptlve,  the  deci- 
fion  is  formed  on  eviJence  of  prefer iptlve  ufdge,  and 
that  it  is  only  a  declaration  of  what  the  right  has 
been  beyond  time  of  memory.  Now  it  is  aftced. 
How  is  it  pofllble  that,  wh.re  the  Houfe  has  declared 
a  prefcriptive  right  of  cledion  to  be  in  the  payers  of 
fcot  and  lot,  they  fliould  mean  thofe  v/ho  pay  ihe 
poor's  tax,  fince  that  was  unknown  til! -the  time  o^ 
queen  Elizabeth  ?  The  truth  is,  the  rule  of  legal 
prefcription  cannot  be  applied  to  this  fubjecl  ;  for,  \n 
the  firft  place,  according  to  the  fyftcm  of  a  ureat 
rnany  writers  on  the  conilitut-on,  the  repref-^ntatijn 
pf  bproughs  cornmeaced  coufiJeiably  within  the  time 

Pf 
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of  legal  memory  j  andj  fecondly,  there  are  numerous 
inftances  where  the  right  of  election  refting  merely 
on  ufage  has  been  determined,  or  agreed,  to  depend 
on  circumftanccs  whofe  exiftence  is  of  much  more 
modern  date  than  the  period  fixed  by  the  law,  as  the 
boundary  of  legal  memory.  In  fuch  cafes,  where 
there  has  been  a  determination,  to  try  them  by  the 
rule  of  prefcription  would  be  impoflible,  and  even 
where  the  rioht  has  been  long  acquiefced  in,  and 
undifputed,  without  a  determination  of  the  Houfe,  it 
would  occafion  the  utmoft  confufion.  [Vide  infroy 
lid  Cafe  of  Cricklade.     Note  (C),) 

P.  84.  (C.)  It  has  never  been  determined,  that 
Juftices  of  the  Peace  are  exempted  from  ferving  the 
the  office  of  overfeer.  In  the  cafe  of  the  Kins  and 
Gayer,  Hill,  30  Geo.  II.  a  perfon  who  was  an  act- 
ing Juflice  of  the  Peace,  and  alfo  a  lieutenant  of 
marines,  on  half-pay,  having  been  appointed  overfeer, 
the  appointment  was  quafhed  by  an  order  of  fffTions, 
and  that  order  confinned  by  the  court  of  King's 
Bench.  But  the  comt  diJ  rot  decide,  that  the 
offices  of  Juftice  of  the  Peace  and  overfeer  are  incom- 
patible; or  that  a  Juflice  can  of  right  demand  an 
exemption  from  being  overfeer.      Hurr.  Settl.  Cafes, 

245. 1  believe,  there  is  no  office  of  any  fort,  if  a 

man  is  a  fubftaniial  houfeholder,  and  choofes  to  acl 
as  overfeer,  which  renders  him  i;:capi.7bh  of  bein;^ 
appointed, 

P.  92.  99.   III.  (D).  In   Tawney's    Cafe,    (Lord 

Raymond,   1CC9  to  1013)  Lord  iHolt,  Ch.  J'lft.  fud, 

"  The  church vv'ai dens  and  oveifccr.-,  with  the  con- 
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*'  firmatlon  of  the  Jufiices,  may  orc^cr  a  fum  of 
^'  money  to  be  levied  for  the  relief  of  the  poor, 
*'  without  the  concurrence  of  the  pariHi." 

P.  94.  (E)  As  this  caie,  very  probably,  decided  the  fate 
of  this  eledbion,  and  there  is  only  a  fliort  abri.lgmenc 
of  it  printed  in  Mr.  Bott's  Poor's  Law?,  p.  57.  I  have 
infertcd  a  very  full  note  of  it ;  which  i  have  reafon  to 
think,  was  taken  by  a  gentleman  of  great  eminence 
at  the  bar. — Mr.  Bott  cites  JjMr.  Ford's  MSS.  for  his 
account  of  the  cafe  ;  but  there  muft  be  fome  miftake 
in  this,  for  Mr.  Ford  died  before  Hill.     27  Geo.  II. 

THE    KING    againft  the    JUSTICES    of 
BERKSHIRE,    Or, 

THE    C  A  S  E  of  the  Parl(h  of  St.   H  E  L  E  N, 
ABINGDON.     Hill.  27  Geo.  II. 

*'  It  was  moved  laft  term  to  quafli  two  order3 
"  made  by  the  Juftices  of  the  Peace  of  Berkshire,  at 
*'  their  quarter  feflions,  on  aa  appeal  from  the  poor's 
*'  rate  for  Abingdon,  upon  the  following  excep- 
**  tions  : 

*'  ift,  That  it  appeared,  that  notice  of  the  appeal 
f*  was  not  given,  till  the  day  before  the  feflions  began  ; 
"  vi'hereas  there  fhould  have  been  eight  days  notice: 
**  That  the  Juftices  (with  a  view,  perhaps,  to  fup- 
**  ply  the  defeft  of  notice)  adjourned  the  appeal,  by 
f'  the  firft  of  their  orders,  to  the  next  day,  and  direcl- 
*'  ed  the  overfeers.  Sec.  to  attend  them  then  with  the 
f<  rate  :    That,    on  the  next  day,  accordingly,  they 

f  *'  went 
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^*  went  on  to  hear,  and  made  the  fecond  order  on  the 
*'  merits;  whereas  they  ought,  (as  was  ir.fifted)  when- 
*'  ever  there  is  not  proper  notice,  t6  adjourn  th^ 
**  appeal  to  the  next  fefTions. 

"  2d!y,  That  they  faould  have  infcrted  the  whole 
*'  rate  in  their  order. 

"  3dly,  That  the  complaint  was,  only,  that  Tome 
**  perfons  who  ought  to  have  been  charged,  were 
*'  omitted  in  the  rate  j  but  the  Juftices  had  gone 
*'  beyond  the  complaint,  and  had  ftruck  out  one  of 
**  the  names  infer  ted  in  it,  which  v/as  no  part  of  the 
*'  complaint. 

"  4th!y,  That  the  perfons  vvhofe  names  were  added 
*'  by  the  order,  to  the  rate,  did  not  appear,  by  the 
*'  order,  to  be  inhabitants  of  the  parifh,  nor  to  have 
*'  any  real,  or  perfbnal,  eftate  there  ;  and,  by  the  43 
'*  of  £liz.,  no  perfon  is  liable  to  be  rated  but  in  on<i 
**  of  thefe  inftances, 

*'  5thly,  That  the  names  of  the  perfons  emitted  in  the 
*'  rate^  (ivhich  omifficn  ivas  the  ground  of  the  cornplaint) 
*'  ought  to  have  been  ft  forth  in  the  appeal  •,  and  notice 
*'  ought  to  have  bei?i  given  to  them. 

*'  Upon  this,  a  rule,  w//?,  was  granted. 

'*  On  another  day,  in  the  fame  term,  Sir  Richard 
**  Loyd  fhowed  caufe  ?gainft  the  rule, 

**  As  to  the  firft  objcdiion,  he  obferved.  That  the 
"  ftatute  17  Geo.  II.  cap.  38.  §  4.  makes  the  Juf- 
"  tices  fole  judges  of  Vv^hat  notice  is  reafonable;  and 
»*  they  had  thought  this  fo.  13eudes,  this  notice 
'*  was  the  beft  that  could  be  given  from  the  nature  of 
K  3  «  the 
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"  the  cafe ;  the  rate  being  made  on  Saturday,  and 
"  publifiied  on  Sunday;  notice  of  appeal  was  given 
*'  on  Monday,  and  on  Tuefday  the  ftllions  were  held. 

**  To  the  2d  objedlion,  he  fald,  it  could  not  be 
**  neccflary  to  infert  the  rate  in  the  order  ;  for,  that 
*•  the  appeal  was  not  from  any  thing  in  the  rate,  but 
"  for  what  was  omitted,  and  left  out  of  it  ^  That 
*'  the  order  of  the  feflions  was,  to  amend  it,  by  add- 
**  ing  what  was  omiited ;  and,  therefore,  nothing 
"  but  their  own  amendments  were  to  be  inferted  in 
'*  their  order. 

*'  To  the  3d  objvction,  he  faid,  the  fa£l  was,  that 
*'  they  had  left  the  fum  charged  as  they  found  it,  and 
**  had  only  changed  the  name  of  the  perfon  who  was 
"  to  pay  it ;  and  this  was  occafioned  by  the  overfeers 
*'  charging  the  mother,  when  the  Ton  (whofe  name 
*'  the  Juftices  had  inferted  inftead  of  her's)  was,  in 
**  faci,  the  houfekeeper  :  That  this,  as  he  appre- 
**  bended,  they  had,  by  the  ftatute,  a  right  to  do:  — 
*'  But,  if  the  court  thought  otherwife,  they  might 
*'  adjudge  that  part  of  the  order  to  be  wrong,  and 
"  confum  the  reft. 

"  To  the  4th  obje(5lion,  that  the  acl  which  gives 
"  the  Juftices  jurifdiction,  does  not  require  that  the 
*'  perfons  added  fhould  be  mentioned  to  be  inhabitants, 
*'  ^c.  though,  unJer  43  Eliz.  which  relates  to  rates 
*'  by  parifh  officers,  it  may  be  necelTary  ;  That  this 
*'  might  have  been  a  good  obje(5tion  to  the  rate,  if  the 
*'  perfons  afiefied  had  not  been  mentioned  in  the  title 
"  as  inhcibitants,  Sec.  but  could  be  none  to  the  order : 
*'  That,  in  a  ra:e  to  make  one  parifh  contribute  to 

*'  the 
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*«  the  relief  of  another,  it  is  neceflary  that  the  parifli 
«'  fhould  in  fa5l  be  of  ability,  but  not  that  it  (hould 
*'  appear  fo  :  That  it  was  folemnly  determined  in  the 
"  cafe  of  the  King  againft  Loyd,  (2  Strange,  996.) 
**  that  the  Juftices  need  not  let  forta  any  thing,  but 
*'  what  is  neceilary  to  found  their  jurifdi£lion  :  That 
*'  this  would  apply  alfo, 

**  To  the  ^th  obj.:£iion,  which  was^  that  the  names  of 
**  the  perfons  omitted,  ought  to  have  been  ivfrted  in  the 
"  appeal :  That  the  Jujlices  need  only  return,  that  there 
*'  wai  an  appeal. 

"  That  another  objedion  had  been  mentioned,  viz. 
*'  that  the  appeal  ought  to  have  fpecified  all  the  appel* 
*'  lants :  That  this  would  admit  of  the  fame  anfwer, 
*'  and  that,  befides,  it  is  not  neceflary  to  infert  tijem  ; 
*'  for  that,  on  the  appeal  of  any  (ine  perfon,  the 
**  Juftices  might  determine  every  objection  to  the 
*'  rate:  That,  in  the  cafe  of  the  King  ag^inft  Al- 
**  manbury,  (Hill,  i  Geo.  I.  in  Fortefcue's  Reports, 
**  and  I  Str.  96.)  it  was  determined,  that,  had  the 
*'  Juftices  only  ftated  that  there  was  an  appeal,  with- 
**  out  naming  any  appellant,  it  would  have  been 
"  good  ;  That  every  man  liable  has  a  right  to  be 
*'  rated  j  and,  as  appears  by  the  cafes  of  the  King 
**  againft  Weobly  (2  Str.  1259  )  ^"^  ^^^  ^'''o  againft: 
"  Fiudyer  *,  if  the  parifli  officers  refufe  him,  he  may 
"  appeal  to  the  fcUions." 

**  Adjourned  for  the  opinion  of  the  court,  which 
**  was  now  given,  as  follows : 

•  ^esr.  Where  repotted. 
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, ,  HT        "WRIGHT,      J. 

**  This  was  a  motion  to  quafh  two  orders  of  fet- 
*'  fions,  made  on  an  appeal  from  a  poor's  rate.  By 
"the  fltii,  they  adjourned  the  appeal,  which  appears 
**  to  have  been  received  the  firft  day  of  feflions,  to 
"  the  next  day,  and  drre£led  notice  to  be  given  to  the 
«*  overfeers,  Szc.  to  attend  them  at  that  time,  with 
*'  the  rate.  By  the  fecond  order,  they  proceedtd  to 
*'  adjudge  the  notice  reafonable,  and  the  complaint 
**  jitft;  and  then  to  infert  and  ftrike  out,  as  they 
»'  thought  fit. 

•*'  To   thefe   orders  feveral    objections  have  been 
*«  taken. 

*'  I  ft,  That,  by  the  Erfl:  order,  the  Juftices  appear 
*'  to  be  convinced  that  proper  notice  of  the  appeal 
"•  had  not  been  given  ;  yet,  Infiead  of  adjourning  the 
*'  confideration  of  it  to  the  next  feflions,  as  the  aft 
"directs  when  there  IhuU  not  be  fufficicnt  notice, 
*'  they  take  upon  themlelves  to  dirett  a  notice,  and  to 
"  adjourn  to  the  next  day  only.  This  is  the  objedion. 
**  But,  in  anUver,  it  is  faid ;  The  notice  directed,  is 
*'-  only  to  attend  with  the  rate  ;  The  notice  of  ap- 
*'  peal  they  adjudged  fufiicient,  and  the  adjourned 
"  day  was  not  anoiher,  but  the  fame  feflions. 

**  2d,  That  the  rate  is  not  returned.-- -It  is  not- 
"  neceiTary.  -■'.'c^^^' 

**  3d,That  they  have  {truck  out  the  name  of  a  perfon 
*'  not  complained  againft.  This  is  a  ftrong  objedion; 

"  bus 
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^*  but  h2d  it  flood  nngly,  that  part  of  the  order 
'*  might  have  been  quafhed,  and  the  reft  confirmee!. 
*«  This  part  of  it  was  indeed  given  up. 

*«  4th,  That  the  perfons  inftrted  are  not  rr.cn' 
*'  tioned  to  be  inhabitants,  &:c.  fo  that  it  does  nos 
*«  appear  they  were  rateable.  I  do  not  think  it  ne* 
**  ceflary  that  this  fhould  appear.  The  Juftices  have 
**  fatisfied  themfclves  in  that  refpe£t. 

•*  5th,  That  the  names  cf  the  pcrfcns  infertcd  by  the 
<'  yujlices  were  not  fet  forth  in  the  appeal.  1  do  not  think 
**  it  neceflary  that  the  feffions  fliould  return  the 
♦i  whole  appea:!.  It  is  fufficient,  if  they  return  that 
**  there  was  an  appeal. 

"  The  principal  difficulty  with  me  is  this  : — They 
*'  adjudge,  that  feveral  perfons  were  left  out,  without 
"  fufficientiy  diftinguifhing  who  and  what  ihofe  per- 
*'  fons  were  j  then  they  proceed  to  infert  15  or  i&, 
«'  Now,  my  doubt  is,  whether  the  Juftices  ought 
•*  not  to  have  adjudged  what  perfons  were  left  out, 
*'  and  then  inferred  the  names  of  thofe  perfons,  and 
*'  thofe  onlyi  for  theirs  is  a  limited  authority." 

"  D  E  N  I  S  O  N,     J. 

**  I  do  not  think  it  neccffary  to  go  particularly 
"  through  the  feveral  objections  j  my  brother  has 
**  fufHciently  anfwered  the  firft. 

**  As  to  the  2d,  I  remember  a  motion  in  the  cafe 
**  of  Weobly,  for  removing  a  rate,  End  it  was  faid 
*'  then^  that  the  rate  could  not  be  ren^oved,  though 
"  there  is  an  old  determinatio.T  to  the  contrary*  J>u£ 

/       "  the 
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«*  the  queftlon  here  is,  whether  or  not  they  ought  (c 
*'  have  let  forth  the^  rate  i — which  I  do  not  think 
"  necefl'arv. 

"  Whether  the  perfons  inferted  have  or  have  not 
"  been  heard,  is  not  to  the  prefent  purpofe,  and  ihere- 
*'  fore  I  fliall  give  no  opinion,  as  to  the  necefTity 
«'  of  it. 

"  What  Jl'icki  with  me  is,  whether  the  notice  to  the 
*'  churchwardens^  ^c.  who  were  to  make  their  defence 
"  for  not  infer iing  the  perfons  whofe  oniijfton  is  complained 
^^  off  ought  not  to  have  expreffed  who  ihofe  perfons  were,  that 
"  they  might  have  been  able  to  account,  at  the  fcjfions,  fcr 
"  having  omitted  them,  and  come  prepared  to  anfwer  the 
"  complaint.  It  feems  7}:ore  reafonablc  that  their  names 
*■'•  foould  be  in  felted.  Ordcs  are  frequently  quajhed  for 
"  uncertainty,  in  ofniiting  to  fate  that  the  pefcns  com- 
*'  plained  of  are  chargeable,  and  the  like.  ]f  this  can  be 
*'  cleared,  I  fee  no  lueight  in  the  other  objections,  nor  it/j' 
**  propriety  in  the  orders.  The  tvhole  is  the  uncertainty 
^^  of  the  complaint. 

''  It  is  not  neceflary  to  ftate  the  names  of  the  appel- 
"  lants,  even  in  the  proceedings  in  a  court  of  law  i  and 
*'  there  is  no  v.eight  in  the  other  objeilions." 

FOSTER,    J. 

*'  It  is  incumbent  on   the  court  to  lay  down  fome 

*'  rule  in  this  new   cafe.     The   fame  difficulty  fticks 

*'  with  me,  that  occurred  to  my  brother  Denifon.     I 

•*  am  not  clear,  that  the  perfons  inferted  are  inhabi- 

.8  "  tanls, 
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"  tants,  &c.  of  the  parifh.  The  Juftices  are  here  in 
*'  the  place  of  the  church-wardens  and  overfeers, 
*'  As  it  is  neceflary  for  the  overfeers  and  church- 
**  wardens  to  fhow  that  the  perfons  charged  are  the 
"  proper  objects  of  their  authority,  fo,  fince  the  Juf- 
*'  tices,  in  this  cafe,  exercife  an  original  authority, 
**  from  which  there  is  no  appeal,  it  is  equally  necef- 
*'  fary  for  them  to  do  fo." 

"  D  E  N  I  S  O  N,      J. 

*'  I  meant,  That  the  names  of  the  perfons  fliould 
*•  be  exprefTed,  and  that  they  are  liable  to  be 
"  charged." 

"WRIGHT,     J. 

**  I  do  not  think  it  neceflary  that  this  fliould  ap- 
**  pear  on  the  complaint,  but  it  (hould  appear  fome- 
♦'  where,  that  the  perfons  inferted  by  the  Juflicej 
«  are  liable." 

«  D  E  N  I  S  O  N,     J. 

**  Suppofe  ten  are  complained  of.  The  Juftices 
*'  may  approve  of  the  inferting  of  five,  and  not  of 
«  the  reft." 

"FOSTER,      T. 

**  This  is  an  orioinal  authority,  founded  on  acom- 
*'  plaint,  the  uncertainty  of  which  has  often  been  held 
**  fuiEcient  to  quafh  an  order  of  removal." 

««  The 


X4d  NOTE    ^. 

*'  The  cafe  was  ordered  to  ftand  over  for  i  ii^ 
*'  or  two,  when  Wright,  J.  agreeing  with  the  other 
^  two,  the  orders  of  the  feilions  were  quafhed." 

Throughout  this  report,  the  notice  cf  appeal  h  fome- 
times  called  the  appeal^  and  fometimes  the  complainf/ 
Indeed  the  notice  is  the  only  inflrument  which  brings 
the  appeal  before  the  court  of  quarter  feffions ;  and, 
though  there  is  no  provifion  in  any  ftatuie  which  re- 
quires even  that  it  fliould  be  in  writing;,  yet,  by  the 
general  praiSlice,  as  much  nicety  is  expe(^ed  in  pen- 
ning a  notice  as  in  drawing  a  declaration  ;  and  it  ii 
as  common  at  fellions  to  object  to  the  form  of  a  no- 
tice of  appeal,  as  it  is  in  Wefiminfter  Hall  to  demur 
to  the  form  of  a  declaration.  This  may  ferve  in  fome 
degree  to  (how  how  ineffeclual  the  plans  v/ould  bs 
which  have  been  propofed  for  getting  rid  of  the  nice- 
ties of  fpecial  pleading.  It  is  as  hard  upon  a  party  to 
be  prevented  from  entering  on  the  merits  of  his  caufe, 
from  an  informality  in  an  inilrumenc  of  moJern  in- 
vention called  a  notice,  as  if  it  happened  from  a  like 
informality  in  a  declaraiion.  Tne  difference  is,  that 
blunders  would  be  more  common  in  the  former,  bc- 
caufe  the  'technical  modes  and  forms  of  them  have 
not  been  afcertained  by  a  long  train  of  decifions. 

p.  97.  (G).  I  have  examined  the  entry  of  this 
refolution  in  the  original  miiiUtes,  ajid  it  is  in  the 
following  words  ; 

*'  The  counfel  called  in,  and  acquainted  by  the 
**  Chaiimar,  that  the  Committee  are  of  opii.ion,  that 
"  psrfons  of  rateable  property,  not  being  rated,  and 

*'  proving 
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f?  proving  no  mifconducl  againft  any  perfons  in  ihe 
5'  management  of  the  rate,  to  account  for  their  not 
"  being  rated,  are  nqt  entitled  to  vote." 

The  reader  will  obferve,  that  there  is  no  material 
difference  between  thefe  words  and  thofe  in  vol.  I , 
p,  396.   Cafe  of  St.  Ives. 

P.  95.  102.  III.  (F).  The  leglilature  has  clearly 
made  a  diftinclion  between  the  apellate  jurifditSlion 
in  cafes  of  rates  and  of  removals.  Neither  the  fta- 
tute  of  13  &  14  Car.  II.  cap.  12.  nor  that  of  8  &  9 
Will.  III.  cap.  30.  fay  any  thing  of  corporation,  or 
local  juftices.  The  firlt  enacis,  (§  2.)  "  That  pcr- 
'*  fons  thinking  themfelves  aggrieved,  may  appeal  tQ 
*'  the  Juftices  of  Peace  of  the  faid  county."  And, 
by  the  other,  (§  6.)  '*  The  appeal  {hall  be  had,  pro- 
**  fecuted,  and  determined,  at  the  general  or  quarter 
**  feflions  of  the  peace,  for  the  county,  diviuon,  or 
*'  riding,  wherein  the  parifh,  townfhip,  or  place  frprn 
'*  vi'hence  fuch  poor  perfon  fhall  be  removed,  doth 
'*  lie,  and  not  elfewhere.^'  The  reafon  why  an  ap- 
peal in  cafes  of  removal  fhall  not  be  to  local  Jufti- 
ces, is  given  in  the  cafe  of  the  King  and  Maiden, 
{c\tt6fupra^  p.  112.)  *'  For  then,"  Lord.  Ch.  J.  Par- 
Jeer  faid,  *•'  there  would  be  an  appeal  ab  eodem  iS 
"  eundetn,  there  being,  it  may  be,  the  fame  Juftices 
*'  fitting  who  made  the  order."  That  the  Juftices 
a£l  judicially  in  making  orders  of  removal,  appears 
jsvidently  from  the  cafe  of  the  inhabitants  of  Berry 
and  Arundel,  9  Will.  III.  (in  2  Salk.  p.  479.)  where 
{he  order  v/as  qualhed,  becaufe  it  did  not  appear  that 

there 
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there  had  been  an  adjudicatlcn  of  the  Juftices  where 
the  pauper  had  his  laft  legal  fettlement.  That,  in 
the  allowance  of  rates,  they  a(5t  only  minlfter'ialJy^ 
was  determined  in  the  cafe  of  the  King  and  the  Juf- 
tices of  Dorchefter,  y  Geo.  I.  (Strange,  393.)  when 
the  court  faid,  *'  The  two  Juftices  are  neceflary  to 
*'  fign  the  rate  only  byway  of  form -"  and  in  that 
of  the  King  and  the  inhabitants  of  Uttoxeter,  as 
cited  by  Bott,  p.  58,  from  Mr.  Ford's  MSB  *.  It 
appears,  therefore,  that  the  legiflature  has  not  thought 
there  is  any  reafon  why  the  fame  Juftices  who  allow 
a  rate,  minifierially^  may  not,  judicially ^  aflift  at  the  trial 
of  an  appeal  from  fuch  rate,  at  the  quarter  feflions. 
Nay,  as  two  Juftices  are  fufficient  to  conftitute  that 
court,  (Blackft.  vol.  iv.  p.  268.  4to.)  the  two  who  al- 
lowed the  rate  may  fit  as  fole  judges  on  the  appeal. 
Yet,  by  giving  leave,  in  cafes  where  there  are  not  four 
local  Juftices,  to  appeal  to  the  county  feflions,  the 
ftatute  feems  to  fuppofe  that  there  may  be  partiality 
exercifed   in  allowing  the  rate ;  and,  to  (how  how 

*  In  the  very  (hort  note  of  this  cafe  in  2  Str.  p.  932,  the 
determination  of  this  point  is  not  mentioned.  It  is  well 
known  that,  in  Mr.  Fcrd's  Manufcript,  a  great  many  of  the 
cafes  in  Strange  are  reported  at  much  greater  length,  and 
more  completely,  than  by  that  author,.  I  have  had  an  op- 
portunity of  perufing  his  account  of  this  cafe,  and  fevferal 
others;  but  although  thofe  who  have  the  pleafure  of  kncw- 
ing  his  fon,  knew  how  ready  he  is  to  permit  his  friends  to 
confult  this  valuable  work,  it  is  much  to  be  wifned  that  he 
may  fome  time  or  other  make  it  public  for  the  general 
benefit  of  the  profeffion,  > 

difEcult 
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difficult  It  is  to  make  a  complicated  fyflem  of  law  en- 
tirely confiftent,  I  do  not  find  any  provifion  in  the 
ftatutes  to  prevent  two  county  Jiifticcs,  who  have 
made  an  order  of  removal,  from  fit'ing  as  the  only 
judges  at  the  feffions,  on  an  appeal  from  their  own 
order.  Probably  the  court  of  Kir.g's  Bench  would 
fupply  the  defeat,  by  deciding  that  the  principle  of 
the  King  and  Maiden  extends  to  this  cafe. 

P.  118.  (H).  In  general,  a, man  muO;  be  actually 
rated,  in  order  to  have  a  right  to  vote  as  one  paying 
fcot  and  lot.  The  very  refolution  in  the  cafe  of 
Newark  ( fupra,  p.  100,  101.)  (hews  that,  in  other 
cafes,  where  words  expreflive  of  rateability  are  not  ufed, 
rateability  is  not  fufRcient.  Yet  there  may  be  cafes 
where  tkat^  ex  necejjitate  rei,  muPc  be  the  only  rule 
even  when  the  words  of  the  determination  of  the 
Ploufe  are  "  paying  fcot  and  ht.'"  If  in  a  borough, 
where  there  are  no  other  ele£tors  but  inhabitants 
paying  fcot  and  lot,  it  fhould  happen  that  no  poor's- 
rate  has  been  made  for  a  long  courfe  of  years  (z  cafe 
not  impofiible,  though  no  v  perhaps  not  very  probable) 
and  that  there  is  no  inhabitant  alive  who  ever  was 
rated,  there  muft  be  members  chofen,  and  rateabi- 
lity would  be  the  only  pofuble  meafure  of  the  right 
of  eledlion.  If  an  alTeilment  for  the  poor  has  been 
unnecefTary,  and  has  not  taken  place,  only  for  a  few 
years,  (hall  the  laft  rate  be  the  rule?  This  can  hardly 
be  the  cafe,  becaufe  all,  or  many,  of  thofe  on  that 
rate  may,  at  the  time  of  the  eledion,  be  reduced  to 
poverty,  and  other  fubftantial  inhabitants  may  have 
cpme  ijito  the  borough,  for  which  reafon  the  court 

of 
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of  King's  Bench  has  determined  that  there  cannot  be 
a  ftanding  rate,  (2  Salic.  526.)  Therefore,  in  this 
.  cafe  alfo,  rateability  muft  be  the  ftandard.  The  dif- 
ficulty is  where  to  draw  the  line,  and  fix  when  the 
circumftances  of  the  voters  ought,  and  when  they 
ought  not,  to  be  enquired  into  by  Committees. — 
It  was  in  a  manner  admitted  on  the  part  of  the  peti- 
tioner, in  this  cafe,  that,  where  there  has  not  been 
time  to  appeal  from  a  rate,  the  Committee  ought  to 
go  into  the  rateability  ;  becaufe^  under  fuch  circum- 
ftances, the  rate  (being  complained  of  before  them) 
ought  to  go  for  nothing.  But  might  it  not  be  con- 
tended, that  the  rate  immediately  preceding,  if  not 
appealed  from,  or  fet  afide,  ftiould,  in  fuch  a  cafe, 
be  the  rule,  unlefs  th«re  has  been  fuch  an  interval  as 
to  render  it  probable  that  there  have  been  alteration? 
in  the  circumftances  of  the  perfons  rated  ?  When  a 
rate  has  been  appealed  from,  and  is  confirmed,  the 
decifion  of  the  feffions,  by  the  flat,  of  Eliz.  (43 
Eliz.  cap.  2.  §  6.)  concludes  and  binds  ajl  the  parties 
to  the  appeal.  Hence  the  court  of  King's-Bench 
will  never  go  into  the  merits  of  a  ratej  "  for,"  as 
is  faid  in  the  cafe  of  Dorcheiler  (cited  fupra^ 
p.  I4r.  Note  F.)  "  whether  a  rate  be  fair  or  not, 
**  was  never  intended  for  their  jurifdiclion."  A  rate 
not  appealed  from  is  of  the  fame  force  as  if  appealed 
from,  and  confirmed.  But  fhall  this  extend  to  a 
Committee  of  Eleftions  ?— In  the  cafe  of  Seaford, 
rateability  was  gone  into,  although  there  had  been 
{ime  for  an  appeal,  and  none  had  been  brought.  But 
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Here  the  Committee  may  have  thought  there  had  been 
fufiicient  mifcondutl  proved  to  entitle  them  to  go 
into  it,  confidently  with  the  refolution  in  St.  Ives, 
Befides,  the  objedlion  was  not  taken  by  the  counfel. 

Committees  have  gone  into  the  rights  of  perfnns 
claiming  to  be  freemen,  who  had  been  in  poiTeffioa 
long  enough  for  ^'O  TVarrantos  to  have  been  brought 
igainft  them  in  the  court  of  King's-Bench  ;  the 
only  tribunal  for  the  dire£l  trial  of  corporate  rights.' 
In  the  cafe  of  Bedford,  it  was  not  only  queftioned 
whether  perfons  claiming  as  honorary  freemen,  had  a 
right  to  vote,  but  alfo  whether  they  were  legal 
freemen,  and,  although  the  perfons  objected  to  on 
that  ground  had  been  in  pciTeffion  for  years,  and  no 
^to  Warrantos  had  been  brought  againfi:  them,  the 
Committee  tried  the  queftion  of  their  title.  (Vide 
fnpra,  vol.  ii.  p.  81,  he) — There  is  this  dif- 
ference between  perfons  voting  as  payers  of  fcot  and 
lot,  and  as  freemen  :  When  a  man  is  put  on  the 
poor's  rate,  the  direct  obje6l  is  not  the  acquifition  of 
ainy  franchife  whatever  (at  leaft  the  ftatute  under 
which  the  rates  are  made  had  no  fuch  thing  in  view); 
but,  when  a  man  is  admitted  to  his  freedom  in  a 
parliamentary  borough,  the  acquifition  of  the  right 
of  voting,  if  annexed  to  the  freedom,  is  a  neceffary 
confequence,  and  mufl  be  prefumed  to  be  one  of  the 
obje£is  he  has  in  contemplation  :  He  means  to  enti-.it 
tie  himfelf  to  all  the  privileges  of  a  freeman,- and  to '^ 
that  among  the  reft.  Can  this  ditFerence  give  Com- 
jnittees  of  elecllon  a  more  free  and  immediate  jurif-*  ; 

Vol.  III.  L  diaion 


146  NOTES. 

diftlon  in  the  one  inftance  than  in  the  other  ?  lif  it 
does,  they  are  ftiil  lefs  confined  in  their  right  of 
judging  concerning  the  title  to  be  on  the  freeholders 
roll  in  Scotland  ;  for,  as  to  ikaty  the  fole  object  in 
being  put  on  the  roll,  and  the  fole  franchife  gained, 
is  that  of  voting  for  the  commifficner  to  Parlia- 
rr.ent  j  unlefs  the  right  of  voting  on  the  making  up 
*he  roll  itfelf  (houid  be  confidered  as  a  diftln£t 
privilege. 

With  regard  to  the  refolution  of  the  Committee  in 
the  prefent  cafe,  for  reftraining  the  counfel  from  giving 
evidence  of  the  rateability  of  the  voters,  if  we  examine 
it  by  the  rule  laid  down  in  the  St.  Ives'  Cafe,  it  is  of 
a  complex  nature  ;  and  comprehends  a  determination 
both  of  fact  and  law.  If  the  Committee  had  thought 
that  by  the  general  evidence,  already  given,  mifcon- 
duci  had  been  proved,  they  muft  have  gone  into  the 
rateability.  Therefore,  in  the  capacity  of  a  jury, 
they  found  that  it  was  not  proved  by  that  evidence. 
Then,  as  a  court  cf  law  adopting  the  rule  in  the  cafe  of 
St.  Ives,  they  held  that  ihey  could  not  receive  the 
evidence  of  rateability ;  for  that  rule  is,  That,  no 
mtfconduSi  being  proved^  perfons,  though  of  rateable  pro- 
perty, are  not  entitled  to  vote.  Now  the  evidence 
tendered  refpe^iing  Felton  was  only  to  prove  that  he 
was  of  rateable  property. 

it  is  very  true,  that,  if  the  rates  are  to  have  fuch 
binding  authority,  the  parifh  ofHcers,  v/ho  are  gene- 
rally men  in  an  inferior  flation,  and  expofed  to  un- 
due influence,  will  have  a  very  dangerous  power  over 
2  elections 
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elections  in  fcot  and  lot  boroughs.  But  this  is  a 
defed:  in  the  conftitution  of  thofe  boroughs,  and, 
like  the  abufe  of  the  right  of  making  honorary 
freemen  in  others,  can  only  be  properly  and  efFe£lually 
remedied  by  the  interpofition  of  the  legifiature. 
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The  Committee  was  chofen  on  Friday,  the 
24.th  of  November,  and  confifted  of  the  following 
Gentlemen  : 


FrederickMontagUjEfq;  Chairman, \ 

John  Frederick,  Efq; 

Tiiomas  Hill,  Efqj 

Kon.  Charles  Marfham, 

Hon.  Thomas  Francis  Wenman, 

William  Drake,  jjjn.  Efq; 

John  Dyke  Acland,  Efq; 

Hon.  Charles  Grevilie, 

Lord  Guernfey, 

John  Adams,  Efq; 

Filmer  Honywood,  Efq; 

Lord  Charles  Spencer, 

Chriflopher  Griffith,  Efq; 

Nominees. 
Of  the  Petitkners, 
Richard  Whitwcrth,  Efq; 

Of  the  Sitting  Member Sy 
Herbert  Mackworth,  EPq; 


v£ 


HIgham  Ferrers. 
Newport,  Corn. 
Leominfter. 
Kent. 
We  ft  bury. 
Agmondefham. 
Callington. 
V/arwick. 
.Maidftone. 
/Carmarthen. 
Steyning. 
Ox  ford  (hi  re, 
Berk&ire. 


StafFord. 


CardifF. 


Petitioners. 

Richard  Brown,  Efq;  and  Inigo  William  Jones,  Efq; 

James  Corry  and  John  Cox,  on  behalf  of  themfelves 
and  others,  being  inhabitants,  houfeholdcrs,  pa- 
riihiouers,  and  voters  within  the  borough  of  Ivel- 
chcfter. 

Siti-fTg  Memhers. 
Peregrine  Cuft,  Efq.         William  Innes,  Efq; 

Counsel. 

For  the  Petitioners. 

Mr.  Mansfield,  Mr.  Alleyne. 

For  the  Sitting  Memhers, 
Mr.  Lee,  Mr.  Morris, 
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Of  the   BOROUGH   of 

IVELCHESTER. 

ON  Saturday,  the  25th  of  November, 
the  Committee  being  met,  the  two 
petitions  were  read.  They  were  in  fub- 
ftance  nearly  the  fame. 

That  of  Mr.  Brown  and  Mr.  Jones  fet 
forth  J  That  Mr.  Chriilopher  Lcckyer,  bai- 
liff and  returning  ofScer  of  the  borough  of 
Ivelchefter,  being  a  known  friend  to  the 
fitting  members,  had  (liown  great  partiality 
in  their  favour  ;  and  had  admitted  many 
perfons  to  poll  for  them  who  had  no  right 
to  vote,  and  rejecfted  feveral  perfons  who 
had  a  right  to  vote,  and  had  tendered  their 
L  4  votes 
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votes  for  the  petitioners :  That  the  fitting 
members,  by  themfelves,  their  friends, 
and  agents,  were  guilty  of  bribery  and 
treating  :  That  the  petitioners  had  a  ma- 
jority of  legal  votes,  and  ought  to  have  been 
returned  (i ;. 

The  petition  of  Corry  and  Cox  alleged. 
That  they  were  legal  voters,  and  had  ten- 
dered their  votes,  but  were  rejected  j  while 
others,  claiming  under  the  fame  right,  were 
admitted  to  vote  for  the  fitting  members, 
as  were  alfo  perfons  who  had  no  right : 
That  money  and  provifions  were  given,  and 
promifes  of  rewards  made,  to  many  of  the 
voters,  to  influence  them  to  vote  for  the 
fitting  members ;  by  means  of  which  undue 
influence  they  were  returned  (2). 

Although  the  allegations  in  both  peti- 
tions, of  the  refufal  of  legal  votes,  and  the 
admiliion  of  illegal  ones,  feemed  to  import 
that  the  petitioners  meant  to  raife  a  quef- 
tion  concerning  the  right  of  elecfiion,  their 
counfel  confined  theuifelves,  on  the  trial  of 

(i)  Votes,  p.  30.  31  Od.  1775.' 
^2j|  Votes,  p.  66.  8  Nov.  1775. 

the 
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the   caufe,  to   the  charge  of  bribery  and 
treating. 

There  is  no  laft  determination  of  the 
right  of  election  in  Ivelchefter.  The  con- 
ftitution  of  the  place  is  as  follows :  It  i^»i 
borough  by  prefcription,  and,  according  to 
Willis  (i),  fent  members  to  P/rliament 
from  the  time  of  Edward  I.  till  34  Ed.  Ill, 
From  that  time  it  did  not  choofe  repre- 
fentatives  till  12  Edw.  IV".  nor,  after  that 
year,  till  18  Jac.  I.  when  it  was  reftored 
to  its  ancient  privileges.  By  a  charter 
granted  3  &  4  Phil,  and  Mar.  the  inhabi- 
tants were  incorporated  by  the  name  of 
the  bailiff  and  burgelTes  of  Ivelchefler. 
There  was  to  be  a  bailiff  and  twelve  capi- 
tal burgeffes,  who  were  to  choofe  annually, 
on  the  Monday  before  Michaelmas,  one  of 
themfelves  to  be  bailiff  for  the  enfuing 
year ;  on  the  death  of  any  of  the  capital 
burgeffes,  his  or  their  place  to  be  fupplied 
out  of  the  common  burgeffes,  by  the  elec- 
tion of  the  remaining  capital  burgeffes.  The 
charter  fays    nothing   of  the  qualification 

(1)  Willis,  Notit.  Pari.  vol.  i.  p.  45. 

neceffary 
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necefTary  to  common  burgeiTes;  nor  of 
the  mode  of  eled:ing  the  members  of 
Parliament. 

28  Jan.  1702-3.  By  the  report  of  Mr. 
Bromley,  Chairman  of  the  Committee  of 
privileges  and  elections,  to  whom  petitions 
complaining  of  an  undue  election  and  re- 
turn for  Ivelchefter  had  been  referred,  it 
iJDDcars  : 

*'  Til  at  the  nsht  of  ele<^ion  was  aQ-reed 
"  to  be  in  the  baihir,  capital  burgeffes,  and 
**  inhabitants^  not  receiving  alms  (i)." 

And,  on  the  prefent  occaiion,  both  par- 
tics  feemed  to  admit,  that,  by  the  tifage  of 
the  borough,  an  inhabitant,  in  order  to 
be  qualified  to  vote,  muft  be  a  houfeholder, 
and  have  a  legal  fettlement  (2). 

The  numbers  on  the  poll  were, 

For  Mr,  Innes,  103 

For  iMr.  Cuft,  102 

For  Mr.  Brown,  53 

For  Mr.  Jones,  ^^ 

(i)  Journ.  vol.  xiv,  p.  147.  col.  i. 

(2)  Vide  infra.  Cafe  of  Cricklade.    Note  (C.) 

The 
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The  counfel  for  the  petitioners  under- 
took to  prove,  that  fuch  a  number  of  the 
voters  for  Cud  and  Lines  had  been  bribed, 
as,-  when  deduded  from  the  poll,  would 
kave  the  majority  of  legal  votes  in  favour 
of  Brown  and  Jones,  fo  as  to  entitle  them 
to  be  declared  duly  eled:ed.  And,  if  they 
fhould  not  fucceed  in  zffedling  a  fufficisnt 
number  of  the  votes  for  the  fitting  mem- 
bers to  anfwer  that  end,  flill  they  faid  they 
would  prove  ads  of  bribery  by  them  or 
their  agents,  fo  as  to  avoid  the  eledion,  by 
rendering  them  incapable  of  retaining 
their  feats. 

The  counfel  for  the  fitting  members,  af- 
ter attempting,  by  evidence,  and  argument, 
to  overturn  the  cafe  which  had  been  made 
againfl  them,  endeavoured  to  prove,  that 
Brown  and  Jones,  by  bribery,  or  proniifes, 
had  difqualified  themfelves,  even  if  the 
majority  of  legal  votes  had  been  in  their 
favour,  and  confequently  that,  at  all 
events,  they  could  not  be  declared  duly 
elected. 

All 
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All  the  ads  of  bribery,  and  the  corrupt 
promifes,  charged  on  the  two  fitting  mem- 
bers, were  by  the  intervention  of  agents, 
and  long  before  the  tepe  of  the  writ.  It 
appeared,  that,  when  the  gifts  and  promifes 
were  made,  Mr.  Cuft  and  "  his  partner'* 
were  mentioned  to  the  voters,  but  Mr. 
Innes's  name  was  not  fpecified,  and  was  not 
at  all  known  in  the  borough  till  a  few  days 
before  the  eledion  -,  when  he  canvalTed 
along  with  Mr.  Cuft  and  his  friends.  All 
thofe  who  had  engaged  their  votes  for  Cuft 
and  *'  bis  partner^"  voted  for  Innes  as  the 
partner. 

The  promifes  imputed  by  fome  of  the 
witnefTes  called  on  the  part  of  the  fitting 
members  to  Brown  and  Jones,  were  faid  to 
have  been  made  diredly  by  themfelves,  du- 
ring their  canvafs  on  the  eledion-week. 

From  a  careful  perufal  of  the  minutes, 
it  appeared  to  me,  that,  fuppofing  the  gifts 
and  promifes  to  the  voters  for  Cuft  and 
Innes  fach,  and  fo  proved,  as  to  deftroy  their 
yotes,  yet  the  evidence  did  not  go  to  a 

number 
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number  fufficient  to  leave  a  majority  of 
uncorrupted  votes  in  favour  of  Brown 
and  Jones.  This  being  the  cafe,  it  was, 
perhaps,  unnecefTary  for  the  Committee 
to  form  any  opinion  as  to  the  opera- 
tion of  the  evidence  againfi:  the  two  pe- 
titioning candidates,  fince  they,  not 
having  the  majority  of  legal  votes, 
could  not,  according  to  the  law  as 
at  prefent  underftood,  be  entitled  to 
fit  (i).  If  the  Committee  had  thought 
that  no  a6ls  of  bribery  were  brought 
home,  through  the  medium  of  perfons  to 
be  confidered  as  agents,  to  the  two  fitting 
members,  they  mud  have  declared  them 
duly  eleded.  The  Committee  therefore 
in  order  to  determine  that  they  were  not 
duly  eledled,  muft  have  been  of  opinion, 
both  that  ads  of  bribery  had  been  com- 
mitted by  perfons  alleged  to  be  agents  for 
Mr.  Cuft  and  Mr.  Innes,  and  that  thofe 
perfons  were  really  to  be  looked  upon  as 
their  agents, 

(1)  Videfupra,  vol.  ii.  Cafe  of  St.  Ive?.  Note  (Bj 
p.  414,  415.    hfrot  Cafe  of  Worcefter. 

8^    It 
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K?*  It  was  once  my  intention  to  have 
ilated  minutely  the  fads  of  which  evidence 
was  given,  to  eftablifh  a  privity  and  con- 
nedion  between  thofe  perfons  and  the  fit- 
ting members,  becaufe  it  feems  to  be  a  de^ 
Jideratum  with  many,  that  certain  rules 
fhould  be  eftablifhed  for  afcertaining  what 
does,  and  what  does  not,  amount  to  proof 
of  agency,  in  cafes  of  bribery.  On  fur- 
ther confideration  I  have  altered  my  de- 
lign,  and  have  refolved  to  omit  this  part 
of  the  cafe,  as  I  had  done  in  the  former 
cafes  of  bribery,  reported  in  the  firft  and 
fecond  volumes  of  this  work,  and  for  the 
fame  reafons.  Thofe  reafons  I  fhall  pro- 
bably take  an  opportunity  of  mentioning 
on  a  future  occalion. 

In  the  courfe  of  the  caufe  many  quef- 
tions  of  evidence  were  argued  by  the 
counfel  in  like  manner  as  in  the  former 
bribery-caufes.  This  indeed  mud  happen 
in  all  cafes  of  this  fort. 

I.  The  counfel  for  the  petitioners  hav- 
ing begun  to  examine   John  Loyd,  con- 
cerning 
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cerning  a  converfation  with  certain  vo- 
ters, in  which  the  voters  had  acknow- 
ledged that  they  had  been  bribed  in  order 
to  vote  for  the  fitting  members ;  The  coun- 
fel  on  the  other  fide  objeded  to  their  pur- 
fuing  their  queflions,  Co  as  to  charge  the 
lifting  members  themfelves  with  bribery, 
by  fuch  evidence.  After  fome  argument, 
the  counfel  for  the  petitioners  agreed  that 
evidence  of  the  declarations  of  the  voters 
could  onlv  be  admitted  to  affed:  the 
voters  themfelves,  and  not  third  perfons. 
— The  queftion  firft  put,  objeded  to,  and 
given  up,  was,  '•  Whofe  money  did  you 
'*  underftand  it  to  be,  which  the  voters  faid 
*'  they  had  received  ?"  The  queftion  which 
it  was  agreed  might  be  put,  and  which 
was  put,  in  lieu  of  the  other,  was,  *'  Did 
**the  voters,  when  they  faid  they  had  re- 
"  ceived  the  eledion  money,  fay  in  whofe 
"  interefl  they  were  to  vote,  in  confequencc 
'*  of  their  taking  this  money?" 

2.  One  William  Handover,,  a  witnefs 
called  on  the  part  of  the  petitioners,  was 
going  to  relate  a  converfation  which  pafTed 

between 
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between  him  and   one  James  Pitman,    al- 
leged to  be  an  agent  for  the  fitting   mem- 
bers, and  dead  iince  the  elecflion. 
This  was  objected  to. 

It  was  contended,  that  evidence  of  any 
acts  of  a  fappofed  agent  could  not  be  ad- 
mitted, until  proof  of  his  being  an  agent 
had  been  previoully  produced  to  the  Com- 
mittee ;  That  the  propriety  of  fuch  a  rule 
is  obvious,  becaufe,  otherwife,  many  days 
might  be  employed  in  hearing  evidence 
againft  a  perfon,  who  might  appear  after- 
wards to  have  no  connexion  with  the 
caufe  ',  That,  by  the  printed  hiftory  of  the 
two  cafes  of  Hindcn(i)  and  Shaftefbury  (2) 
it  appeared  that  fuch  a  rule  had  been  laid 
down  in  both  thcfe  cafes. 

On  the  other  fide  the  counfel  infifted. 

That  it  would  be  found  impracSticable 
to  adhere  to  this  rule,  for  that  the  cir- 
cumftances  which  were  to  prove  that  a 
perfon  had  bribed,  and  that,  in  fo  doing, 

(i)  Supra,  vol.i,  p.  173. 
(2)  Supra,  vol.  ii.  p.  310. 

he 
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he  had  afled  as  the  ag,:nt  of  another,  very 
often  the  fame,  or,  at  leafl:,  fo  complicated 
together,  that  they  could  not  be  feparated  ; 
and  that  the  Committee  in  the  cafe  of  Brif- 
tol  had,  on  that  account,  over- ruled  an 
objection  like  the  prefent.  (i) 

When  the  counfel  had  argued  the  point, 
the  Chairman  faid,  that  he  had  enquired 
into  what  had  been  done  by  the  Committee, 
in  the  cafe  of  Shaftlburv,  and  that  he  had 
been  informed  by  the  gentlemen  who  had 
fat  in  that  Committee,  as  well  as  bv  fome 
of  the  counfel  in  the  caufe,  that,  al- 
though on  the  firft  day  of  the  trial  a 
refolution  had  been  come  to  agreeable  to 
what  is  ftated  in  the  printed  report  of 
the  cafe,  yet  they  had  afterwards  found 
fuch  inconvenience  attending  the  rule,  that 
it  was  agreed  on  all  hands  not  to  abide 
by  it.  That,  accordingly,  in  the  courfe  of 
the  trial  it  was  not  adhered  to  after  the 
firft  day. 

(i)  S«/>r<7,  vol.  %  p.  280. 
Vol.  III.  M  Upon 
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Upon  this  obfervatlon  from  the  Chair- 
man, the  counfel  for  the  fitting  members 
defifted  from  the  objedion.  (i) 

3.  One  John  Triptree,  a  witnefs  called 
on  the  part  of  the  fitting  members,  fwore. 
That  fome  days  before  the  ele(Sion,  Mr, 
Jones  afked  him  for  his  vote,  and  faid, 
that  if  he  would  vote  for  him  he  would 
give  him  fifty  guineas  after  the  eledion. 
That,  until  he  came  to  town  in  confe- 
quence  of  the  Speaker's  warrant,  he  had 
never  mentioned  this  circumftance  but  to 
one  Target,  a  perfon  who  had  been  a  wit- 
nefs in  the  beginning  of  the  caufe,  but 
who  had  died  pending  the  trial,  and  before 
this  evidence  was  given  by  Triptree.  That 
fince  he  had  been  in  town,  and  before  Tar- 
get died,  he  had  mentioned  it  to  feveral 
perfons,  of  whom  he  named  three. 

The  counfel  for  the  fitting  members  pro- 
pofed  to  call  thofe  three  perfons  to  corro- 
borate what  Triptree  faid,  of  having  men- 

( I )  F/i^ /w/r^,  Cafe  of  Worcefter,    Note  (A). 

tioned 
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tioned  the  promife  of  the  fifty  guineas  to 
them. 

This  was  objeded  td. 

It  was  faid,  That  it  is  an  eftablifhed 
rule,  that  when  a  witnefs  is  examined  in 
thief  to  any  fadl,  you  are  not  to  call  evi- 
dence to  corroborate  his  teftimony,  unlefs 
the  oppofite  party  fhall  firft  bring  evidence 
to  impeach  it.  To  prove  how  ftrldtly  this 
rule  is  obferved,  a  cafe  was  cited  of  Hal- 
liday  v.  Sweetings  which  had  been  decided 
in  the  court  of  King's  Bench  about  a  week 
before  (MichaelmaSji6  Geo.  HI.).  That  cafe 
was  fhortly  this :  Mr.  Halliday,  one  of 
the  members  for  Taunton,  after  the  de- 
termination of  laft  year  in  his  favour  (1) 
brought  an  adion  on  the  ftatute  of  2.  Geo. 
II.  cap.  24.  againft  Sweeting,  to  recover  the 
penalty  of  500 1.  for  having  offered  a 
bribe  to  one  White.  To  prove  the  fad  (at 
the  affizes)  White  was  called  and  fwore  to 
the  offer.  After  he  had  been  examined, 
his  wife   and  filler  were  called   to  prove, 

(i)  Supra,  vol.  i.  p.  375. 

M  2  that, 


164  CASE      XXVII!. 

that,  before  the  trial,  he  had  told  the  fame 
Oory  to  them.  An  objection  was  made  to 
the  admiffion  of  thofe  vvitnefles,  as  no  evi- 
dence had  been  produced  to  impeach  the 
tefHmony  of  White.  The  plaintiff's  coun- 
fel  had  prefumed  his  credit  would  be  at- 
tacked, becaufe  he  had  been  contradicfted 
on  the  trial  of  the  Taunton  eledion,  before 
the  Committee.  The  Judge  of  affize  ad- 
mitted the  corroborating  evidence ;  but,  as 
he  declared,  with  great  reludtance;  and,  on 
a  motion  for  a  new  trial,  on  the  ground  of 
its  inadmiffibility,  the  court  granted  the 
new  trial. 

The  counfel  for  the  fitting  member  an- 
f we  red  j 

That  the  rule  contended  for,  is  not  gene* 
ral ;  for  that,  in  cafes  of  rapes,  after  the  wo- 
man has  given  her  evidence  of  the  rape,  it 
is  the  conflant  pradtice  to  admit  her  friends 
and  relations,  to  prove  her  having  told  them 
of  it  about  the  time  when  it  happened  : 
They  faid,  that  it  was  from  candour  they 
had  propofed,  at  that  time,  to  call  the 
vvitnefTes  to  corroborate  the  teftimony  of 

Triptree, 
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Triptree,  in  order  that  he  might  have  no 
opportunity  of  communication  with  them 
before  they  fliould  give  their  evidence. 

The  counfel  for  the  petitioners  in  lifting 
on  their  objedion,  the  point  was  given  up 
on  the  part  of  the  fitting  members. 

4.  James  Corry  being  called,  was  re- 
jedled,  becaufe  he  was  one  of  the  two 
perfons  who  had  figned  the  petition  on 
behalf  of  the  electors.  His  inadmifTibility 
was  on  all  hands  agreed  upon.  Similar  in- 
flances  have  occurred  before  feveral  other 
Committees,  during  this  and  the  laft  kf- 
fion. 

5.  One  Charles  Gillet  was  proved  to 
have  received  ten  guineas,  in  order  to  vote 
for  the  fitting  members  j  and  it  was  ad- 
mitted, on  the  part  of  the  fitting  members, 
that,  by  this  a(5l,  his  vote  was  defcroyed. 
But  the  counfel  on  that  fide  having  called 
him  to  give  evidence,  that  he  did  not 
know  the  money  to  be  Mr.  Cufl's  or  Mr. 
Jnnes's; 

M  3  The 
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The  counfel  for  the  petitioners  objeded 
to  his  teftimony,  on  the  ground  of  its  tend- 
ing to  exculpate  himfelf. 

The  Committee  over-ruled  the  objec- 
tion. 

In  fad,  however,  he  was  never  produced 
as  a  witnefs. 

The  Committee,  after  hearing  the  evi- 
dence of  one  James  Rogers,  and  confront- 
ing him  with  feme  other  witnefTes,  having 
cleared  the  court,  refolved, 

•'  That  the  Chairman  do  report  to  the 
"  Houfe,  iliat  James  Rogers,  being  called 
**  as  a  witnefs  before  the  Committee,  has 
''  grofsly  prevaricated  in  giving  his  evi- 
*i  dence." 

And,  accordingly,  on  the  fame  day, 
(Monday,  27  Nov.  17755)  agreeably  to  the 
26th  fedlon  of  10  Geo.  III.  cap.  16.  the 
Chairman  did  report  to  that  efFed ;  and 
the  Houfe  being  moved,  that  the  entry  in 
the  Journal  of  the  Houfe,  of  the  nth  day 
of  Mayi  1772,  of  the  proceedings  of  the 
I  HoufCj 
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Houfe,  in  relation  to  Mary  HofTe  (i) 
mi[;ht  be  read ;  and  the  fame  being  read, 
the  following  orders  were  made : 

Ordered,  **  That  the  fald  James  Rogers, 
*'  having  grofsly  prevaricated  in  giving  his 
•*  evidence  before  the  Select  Committee, 
**  appointed  to  try  and  determine  the 
**  merits  of  the  petition  of  Richard  Brown, 
"  and  Inigo  William  Jones,  Efquires, 
*'  and  alfo,  the  petition  of  James  Corry 
*'  and  John  Cox,  on  behalf  of  themfelves 
"  and  others,  being  inhabitants,  houfe- 
*'  holders,  parifhioners,  and  others,  within 
*'  the  borough  of  Ivelchefter,  in  the  county 
**  of  Somerfet,  feverally  complaining  of 
**  an  undue  eledtion,  and  return,  for  the 
*'  faid  borough,  be,  for  his  faid  offence, 
"  committed  to  his  Majeliy's  gaol  of  New- 
''  gate." 

Ordered,    <'  That  Mr.  Speaker  do  KTue 
**  his  warrant  accordingly  (2)." 

(ij  Supra,  vol.  i.  p.  88,  89. 
(2)  Votes,  p.  127,  128, 

M  4  On 
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On  Friday  the  i  fl  of  December  following, 
the .  Chairman  prefented  to  the  Houfe, 
in  confequence  of  a  motion  for  that  pur- 
pofe,  a  petition  of  Rogers,  fetting  forth, 
"  That  he  was  extremely  forry  for  having 
**  incurred  the  difpleafure  of  the  Houfe, 
*'  by  prevaricating  in  his  evidence  before 
*'  the  Committee ;  that  he  was  fenfible 
*^  of  his  great  offence,  and  of  the  juftice 
*^  of  the  Houfe  j  and  hoping,  as  his  far- 
"  ther  confinement  would  be  prejudicial 
"^  to  his  health,  that  the  Houfe  would  or- 
**  der  him  to  be  releafed  (i)." 

On  this  petition  it  was  ordered, 

That  he  fhould  be  brought  to  the  bar  of 
the  Houfe,  on  the  Monday  morning  fol- 
lowing, in  order  to  his  being  difcharged, 
and  that  the  Speaker  fhould  iffue  his  war- 
rant accordingly  (2). 

On  Monday,  the  4th  of  December,  he 
was,  according  to  order,  brought  to  the  barj; 
where  he  received  a  reprimand  from  the 

(i)  Votes,  p.  149. 
(2)  Il>id. 

3  Speaker, 
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Speaker,  and  was  ordered  to  be  dilcharged 
out  of  cuftody,  paying  his  fees  (i). 

During  the  whole  courfe  of  this  caufe, 
the  Committee  made  it  a  rule,  to  order  the 
clerk  to  read  over  to  every  witnefs,  the 
minutes  of  his  evidence,  that  he  might 
fet  right  any  miilakes  made  in  taking  it 
down. 

Thev  alfo  made  it  a  rule,  where  one 
witnefs  diredlly  contradi(5ted  what  another 
had  f'vvorn,  to  call  in  fuch  other  v/itnefs, 
and  confront  them  together. 

On  Monday,  the  4th  of  December,  the 
Committee,  by  their  Chairman,  informed 
the  Houfe,  that  they  had  determined, 

That  none  of  the  four  candidates  were 
duly  eleded. 

And  that  the  laft  eledion,  for  the 
borough  of  Ivelchefter,  was  a  void 
cledion  (2). 

(i)  Votes,  p.  153.  (2)  Ibid. 

And 
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On  which  a  warrant  for  a  new  writ  was 
immediately  ordered  (i). 

(f)  Votes,  p.  153. 
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THE 

CASE 

Of  the  BOROUGH  of 

C    A    R    D    I     G    A    N, 

And  its  CoNTRifuTORY  Boroughs 

IN  THE 

Coui4Ty  OF   Cardigan. 


The  Committee  was  chofcn  on  Tuefday,  the  28th  of 
November,  and  confifted  of  ihe  following  Gen- 
tlemen ; 


John  Ord,  Efq.  Chairman, 
Matthew  Wyldbore,  Efq. 
Hon.  Charles  Finch, 
James  Worfley,  Efq. 
Anthony  Bacon,  Efq, 
Sir  George  Howard,  K.  B. 
Charles  Dundas,  Efq. 
Abel  Smith,  Efo. 
Sir  John  Goodncke,  Bart. 
Thomas  Lifter,  Efq. 
Jervoife  Clarke,  Efq. 
Sir  George  Robinfon,  Bart. 
George  Pitt,  jun.  Efq. 

Nominees. 

Of  the  Petitioners i 

Robert  Henley  Ongley,  Efq. 

Of  the  Sitting  Alembers^ 
Bamber  Gafcoigne,  Efq. 


Midhurft. 

Peterborough. 

C,.ftle  Riling. 

Yarmouth,  Hants. 

Aylefbury. 

Stamford. 

Richmond. 

Aldborou(7.b,  YorkQi. 

Pontefrad. 

CIithc:oe. 

Yarn-juth,  Hants. 

Nr.iiliampton. 

Dorfetfhire. 

Bedfordfhire.  I 

Truro. 


Petitioners, 

Thomas  Johnes,  the  Y.ounger,  Efqulre. 
Several  Burgefles  of  the  Boroughs  of  Cardigan,  Abe- 
riftwyth,  and  Lampeter,  on  Behalf  of  themfelves, 
and  other  legal  Burgefies  of  the  faid  Boroughs. 

Sitting  Member. 

Sir  Robert  Smyth,  Baronet. 

Counsel 

For  the  Petitioners, 

Mr.  Mansfield,  Mr.  Lee, 

For  the  Sitting  Member, 
Mr.  Kcnyon,  Mr.  Graham* 
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THE 

CASE 

Of  the  BOROUGH  of 

CARDIGAN, 

And  its  Contributory  Boroughs. 

ON  Wednefday,  the  29th  of  Novem- 
ber, the  Committee  being  met,  the 
two  petitions  were  read.  They  were  both 
nearly  in  the  fame  words,  and  fet  forth  ; 
That,  at  the  late  eledion,,when  Mr.  Johnes 
and  Sir  Robert  Smyth  were  candidates,  the 
former  had  a  majority  of  legal  votes  upon 
the  poll ;  That  Thomas  Colby,  Efq;  the  re- 
turning officer,  permitted  a  great  number  of 
perfons  to  poll  for  Sir  Robert  Smyth,  who 
had  no  legal  right  to  vote,  and  rejeded 
the  votes  of  divers  others  duly  qualified, 
who  offered  to  poll  for  Mr.  Johnes  -,  and 
was  guilty  of  many  other  notorious  ads  of 
partiality  and  injuilice  (i). 

(i)  Votes,  31  Oa.  1775,  p.  28. 

The 
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The  laft  determination  of  the  right 
of  eledion  being  next  read,  appeared  to  be 
as  follows  : 

7  May,  1 730.  Refolved,  *«  That  the 
**  right  of  eledion  of  a  burgefs,  to  ferve 
"  in  Parliament  for  the  town  of  Cardi- 
*'  gan  in  the  county  of  Cardigan,  is  in 
**  the  burgeffes  at  large  of  the  boroughs 
**  of  Cardigan,  Aberyftwyth,  Lampeter, 
'«  andAtpar,  only.'*  (i) 

Then  the  (landing  order  of  16  Jan. 
1735-6  was  read,  (a) 

The  following  circumftances  relative  to 
the  conftitution  of  the  different  boroughs, 
(which  were  in  part  proved  in  the  courfe  of 
the  caufe,  and  have  in  part  been  colledled 
from  the  information  of  thofe  who  are  in 
a  fituation  to  be  beft  acquainted  with  them,) 
are  premifed  to  what  is  properly  the  hif- 
tory  of  the  cafe,  in  order  to  render  more 
intelligible  the  feveral  points  that  occur- 
red, and  were  argued  and  determined  on 
the  trial. 

(1)  Journ.  vol.  xxi.  p.  574.  col.  i. 

(2)  Sujira,  vol.  i.   p.  99,  100. 

CARDI- 
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CARDIGAN,  the  mother  borough, 
where  the  election  is  holden,  and  to  which 
the  others  are  faid  to  be  contributory,  is  a 
borough  by  prefcription.  Its  prefent  con- 
flitution  depends  either  on  prefcription,  or 
charters  granted  at  different  times,  and 
under  different  reigns.  Of  thofe  charters 
there  is  one  of  the  14th  Hen.  III.  granting 
an  exemption  to  the  burgeffes  of  Cardigan 
from  tolls,  paffage,  and  pontage;  one  of 
the  34  Hen.  III.  -,  one  of  the  13  Edw.  1. 5 
one  of  the  15  Ric.  II.;  one  bearing  date 
22d  of  September,  in  the  19  Ric.  II.  and 
confirmed  in  Parliament  in  the  ift  Hen. 
Vm.i  and  two  of  Hen.  VIII.  the  firii 
bearing  date  the  12th  of  May,  in  the  4th 
year,  the  other,  dated  the  24th  Odober, 
in  the  jQth  year,   of  his  reign. 

By  the  laft  mentioned,  among  other 
things,  the  King  grants, 

"  That  the  burgeffes,  and  their  fuccef- 
**  fors,  for  ever,  fhall  of  themfelves  chufe 
"  one  mayor  and  two  bailiffs,  on  Monday 
«  next  after  the  feaft  of  St.  Michael,  who 
•*  (hall  do  and  exercife  that  which  belong- 

«  eth 
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'*  eth  to  the  offices  of  mayor  and  baililTs, 
**  within  the  town  of  Cardigan,  and 
•'  borough  of  the  fame,  having  firfl 
'*  been  fv.'orn  before  the  chamberlain  of 
"  South- vVales,  or  his  lieutenants,  failh- 
'*  fully  to  perform   thofe  offices." 

No  records,  or  entries  of  the  proceedings, 
of  the  borough  have  been  preferved,  of  a 
date  prior  to  the  time  of  Charles  I. 

There  are  two  courts  holden  before  the 
mayor.  One,  the  toivn-ccurt,  for  the 
trial  of  civil  adions.  This  court  ufed  to 
be  kept  on  every  Monday  fortnight, 
throughout  the  year;  but  it  has  been 
neglecled  for  fome  years,  and  no  bufinefs 
done  at  it.  The  other  is  the  court  leet^ 
for  the  town  and  liberties  of  Cardigan. 
This  is  holden  twice  a  year ;  'viz.  on  the 
firfl  Monday  after  Michaelmas,  when  the 
mayor  and  bailiffs  are  chofen,  according  to 
the  charter ;  and  on  the  firfl  or  fecond 
Monday  in  May. 

At  the  court  leet,  the  mayor  adls  as 
fie  ward,  and  a  jury  of  burgeffes  is  fworn 
to  enquire  into,    and  prefent,  all  matters 

belonging 
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belonging  to  the  corporation,  and  all  ma- 
nerial  rights.  New  burgeffes  are,  properly 
fpeaking,  eledled  by  this  jury ;  for  they 
prefent  fuch  perfons  as  they  think  fit  to 
be  made  free  of  the  borough,  the  form  of 
prefentment  being,  **  We  prefent  J.  F.  of 

"  ■ ,  in  the  county  of , 

"yeoman,  (or  Efquire,  &c.)  to  be  a  bur- 
**  gefs  for  the  town  and  borough  of  Car- 
'*  digan,  in  the  county  of  Cardigan ;"  and 
the  perfon  fo  prefented  may  come  at  any 
future  time  and  take  the  oath  of  a  bur- 
gels,  which  is  adminiftered  by  the  town- 
clerk  in  the  prefence  of  the  mayor.  No 
previous  title  is  neceflary  in  order  to  be 
made  a  burgefs.  It  appears  to  be  the  ufage 
to  adjourn  the  court  leet  for  the  purpofe 
of  prefentingburgelTes  for  weeks  or  months, 
without  obferving  any  particular  days  for 
holding  it  in  confequence  of  fuch  adjourn- 
ment. 

Till  the  year  1765,  when  the  laft  gene- 
ral flamp-a6t(i)  was   made,  the  names  of 

(0  5  Geo.  III.  cap.  46.      Supra,  vol.  ii.  p.  158, 
to  160. 

Vol.  Iir.  N  th« 
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the  burgefTes  prefented  and  fworn  were  en- 
tered or  enrolled  in  the  court-leet  book  ; 
and,  from  the  eftablifhment  of  the  ftamp 
laws  till  the  alteration  made  in  them  by 
that  flatute,  each  burgefs  fo  prefented  and 
fworn,  had.  a  docket  of  his  admiffion,  writ- 
ten on  a  flip  of  ftamped  parchment,  and 
figned  by  the  mayor  and  town-clerk,  de- 
livered to  him.  Since  1765,  in  confe- 
quence  of  the  change  then  introduced  in 
the  law  on  this  fubjecfl,  a  ftamped  book 
has  been  kept,  in  which  the  town-clerk, 
at  his  leifure,  enters  the  names  of  the  new 
burgefles.  This  is  called  regiftering,  or 
enrolling. 

In  the  entries  of  the  old  prefentments 
before  176  c,  oppofite  to  the  names  of  the 
perfons  fworn,  is  written  "  Jur,"  or  ''  S." 
/.  e.  *^Jhvom,"  and  after  fome  names  "  A, 
"  and  S."  which  fome  of  the  witnefles  ex- 
amined before  the  Committee  explained  to 
mean,  '^  appeared  and  fworn.'*  Sometimes 
**  R"  is  written  after  a  name,  which  is 
faid  to  mean  "  rejeBed  0:  refufed"^^^'  though 

*  ^ar.  If  a  perfon,  after  he  is  prefented,  can 
be  rejeded  ? 

in 
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m  the  more  modern  prefentments  It  means 
"  regi/leredJ'  When  there  is  no  fpecial 
date  annexed  to  the  mark  fignifying  that 
a  burgefs  has  been  fworn,  it  is  prefumed 
that  he  was  prefented  and  fworn  at  the 
fame  time.  In  cafes  where  he  has  been 
prefented  at  one  court,  and  fworn  at  a  fub- 
fequent  one,  the  date  of  the  fwearing  is 
annexed. 

For  example, 

*'  Prefented,  3  Od.  1720. 
"  Tho.  ]Q\\nyjun,  Jur, 

*'  Evan  Jenkin,  R. 

**  John  ap  John,  R. 

"  WilUam  Jones,  \>r,  10 hug. 

I  1723. 
In  the  year  1653,  a  Common  Council, 
which  was  no  part  of  the  ancient  confli- 
tution,  was  eftabhflied  in  the  following 
manner.  At  the  court  leet  held  on  the 
9th  of  May  in  that  year,  the  jury  prefented. 
That  it  was  neceffary  that  a  council  of 
Twelve,   being   aldermen  *,    and   fufficient 

*  ^ar^  What  conftitutes  an  Alderman  in  this 
borough  ? 

N  2  bureefles 
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burgeflcs  of  the  faid  town,  fhould  be  added 
to  the  mayor  for  the  time  being,  to  advife 
him  for  the  good  of  the  corporation. 
Twelve  perfons  were  accordingly  named 
in  the  fame  prefentment,  and  were  the  firft 
Common  Council ;  and  vacancies  by  death 
or  otherwife,  have  ever  lince  been  pre- 
fented  by  the  jury,  and  filled  up  from 
time  to  time  by  the  majority  of  the  fur- 
vivors.  The  proceedings  of  this  Council 
are  entered  in  a  book  called  the  Council- 
book,  which  will  be  mentioned  afterwards. 

ABERISTWYTH  is  a  borough  by 
prefcription  ;  is  governed  by  a  mayor  and 
two  ferjeants  ;  and  has  a  court  leet  holden 
twice  a  year,  where  burgefTes  are  made  in 
like  manner  as  at  Cardigan,  the  mayor  be- 
ing the  prefiding  officer  of  the  court. 

LAMPETER  is  alfo  a  borough  by 
prefcription,  governed  by  a  port-reeve  and 
two  Rewards.  The  port-reeve  prelides  in 
the  court  leet,  and  burgelTes  are  prefented 
and  fworn  as  at  Cardigan. 

The 
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The  borough  of  AT  PAR  Is  likewife 
prefcriptive.  The  chief  officers  are  a  port- 
reeve and  two  bailiffs,  and  the  method  of 
creating  burgeffes  the  fame  as  in  the  other 
three  boroughs.  In  1741  judgment  of 
oufler  having  been  obtained  againft  the 
port-reeve  of  that  year,  there  has  been 
none  chofen  fince,  nor  any  corporate  adt 
done  in  the  borough.  The  members  of 
the  corporation  are  now  faid  to  be  reduced 
to  two  burgeffes  *  j  and  even  they,  when 
they  came  to  poll  at  the  laft  eledtion, 
could  not,  or,  at  lead,  did  not,  produce 
any  ftamped  entry  or  docket  of  their  ad- 
miffion. 

As  no  particular  qualification  is  necef- 
fary  in  order  to  be  chofen  a  burgefs  of  any 
of  thefe  boroughs,  and  as  all  burgeffes, 
whether  refident  or  not,  have  a  right  to 
vote,  it  has  been  ufual,  previous  to  an  elec- 
tion, to  admit  great  numbers.  Above  4000 
were  admitted  at  Cardigan  alone  between 
the  beginning  of  the  year  1774  and  the 
lafl  eledtion,  which  was  in  October  of  the 


*  ^are. 
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fame  year.  Their  votes,  however,  were 
not  good  on  that  occafion,  as  they  had  been 
admitted  within  the  year. 

The  elecflion  began   on  the  20th  of  Oc- 
tober.    Among  feveral  rules  laid  down  and 
followed  by  the  mayor,  during  the  couife 
of  the  poll,  one  was,    "  That  he    would 
**  admit   every  perfon   to  poll  who  would 
^*  fay  he  was  a  burgefs  of  one  of  the  four 
"  boroughs,   and   had   polled  at   a  former 
**  election."      Mr.  Johnes's  managers  ob- 
jeded  to  this  rule,  and  infifted,  that  none 
fhould  be  allowed  to  vote  who  did  not  pro- 
duce entries  of  their  admiffions  on  ftamps 
if  admitted  burgeffes  lince  1765,  or  ftamp- 
ed   dockets   of  their   admiffions,  if  made 
free  prior  to  that  time.     The  mayor,  how- 
ever, adhered  to  the  rule,  and  only  demanded 
to  fee  the  damped   admiffion   of  fuch  as 
had  never  polled  before.       The  corpora- 
tion-books of  Cardigan,  Aberiftwyth,  and 
Lampeter,  were  on  the  table,  and  when  a 
reference  to  the  books  was  demanded  on 
the  part  of  Johnes,  the  managers,  on  the 
other  fide,  faid,    "  There  are  the  books, 

*'  you 
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**  you  may  look  at  them ;"  to  which  they 
repUed,  that  it  was  incumbent  on  the  voter 
to  prove  his  title.  After  this  fort  of  difpute, 
the  mayor  admitted  the  vote,  if  for  Sir  Robert 
Smyth,  without  any  reference  to  the  books. 

By  flat.  3  Geo.  III.  cap.  15.  §  4,  ''  The 
*'  corporation-books  fliall  be  referred  to  at 
*'  the  eledion,  in  cafe  any  difpute  (hall  arife 
''  touching  the  right  of  any  perfon  to  give 
"  his  vote  thereat."  The  admiffions  of  all 
thofe  who  voted  for  Johnes,  were  produced 
before  they  polled ;  and  both  the  mayor, 
and  the  managers  for  Sir  Robert  Smyth, 
often  examined  the  entries  and  admiffions, 
and  put  queftions  to  Johnes's  voters  concern- 
ing their  being  the  identical  perfons  whofe 
names  appeared  in  the  books.  Of  thofe 
whofe  votes  were  received  for  the  fitting 
member,  about  249  declared  at  the  poll 
that  they  had  no  admiffions  to  produce. 
About  134  faid,  they  never  had  any  ad- 
miffions. 

On  the  morning  of  the  ele6tion,  at  the 

mayor's  lodgings,   before    the   poll  began, 

Mr.  Penoyre  Watkins,  the  principal  mana- 

N  4  ger 
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ger  for  Johnes,  having  afked  the  mayor 
what  rules  he  meant  to  follow  at  the 
poll,  Mr.  Cuthbert,  a  gentleman  who  at- 
tended as  counfel  for  Sir  Robert  Smyth, 
anfwered,  in  the  mayor's  prefence,  **  The 
"  legal  right  will  be  the  mayor's  rule  of  con- 
"  du(5l."  On  his  afking,  What  evidence  he 
would  require  of  the  right  of  a  burgefs  ?  Mr. 
Cuthbert  anfwered,  *'  What  was  done  at 
"  the  laft  poll  will  be  legal  evidence  of  the 
"  right."  It  appeared,  that,  at  the  eledion 
to  which  he  referred,  they  had  begun  by 
requiring  evidence  of  the  admiffion  of  the 
voters,  but  that  all  the  parties  had,  after- 
wards, agreed  (in  order  to  (horten  the  du- 
ration of  the  poll,  and  prevent  confufion 
^nd  a  fcarcity  of  provifions,  which  were 
apprehended  from  the  immenfe  concourfe 
of  people)  to  admit  on  the  poll  all  who 
claimed  a  right  to  vote,  and  that  there 
fliould  be  a  fcratiny  after  the  poll.  After- 
wards, on  fome  breach  of  the  agreement 
during  the  courfe  of  the  poll,  the  fcrutiny 
did  not  take  place. 

Mr, 
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Mr.  Cuthbert,  being  examined  as  a  wit- 
nefs,  faid,  That,  on  the  morning  of  the 
eledion,  during  the  converfation  mentioned 
to  have  taken  place  at  the  mayor's  lodg- 
ings, one  of  Johnes's  agents  afked  the 
mayor,  If  he  would  grant  a  fcrutiny,  if 
demanded  ?  and  that  the  m.ayor  replied, 
"  I  have  no  objedion  to  it,"  and  faid,  he 
would  grant  it.  He  faid,  he  was  fure  the 
queftion  was  afked  by  one  of  Johnes's 
agents.  That  he  thought  it  was  Mr. 
Penoyre  Watkins ;  and  that  he  (Mr.  Cuth- 
bert) always  underftood  that  the  mayor 
bad  given  a  promife  of  granting  a  fcru- 
tiny. Mr.  Watkins  faid,  in  his  evidence, 
that  he  recoUcded  nothing  of  that  fort, 
and  did  not  remember  there  had  been  any 
talk  about  a  fcrutiny. 

Such  was  the  principal  and  mod  effen- 
tial  part  of  the  evidence  concerning  the 
conduct  of  the  mayor,  and  the  partiality 
charged. upon  him  by  the  petitioners j  in 
confequence  of  which  their  counfel  con- 
tended, that,  as  all  who  prefented  them- 

felves 
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felves  for  Sir  Robert  Smyth,  frying  they 
were  burgeffes,  and  had  polled  at  former 
elections,  were  received  on  their  own  af- 
fertion,  without  any  evidence  of  their 
right,  it  now  lay  on  the  counfel  for  the 
fitting  member  to  produce  evidence  before 
the  Committee,  to  eftablifh  the  right  of  all 
his  voters ;  except  thofe,  who,  not  having 
pretended  that  they  had  ever  polled- before, 
produced  their  adiniffions  at  the  eledtion- 
The  number  of  thofe  lafl-mentioned  was 
confiderably  under  loo. 

After    fome   arsiument   on  this  head  on 

o 

the  firfl  day  of  the  trial,  Sir  Robert  Smyth's 
counfel  the  next  morning,  without  defir- 
ing  any  refolution  or  diredions  from  the 
Committee  on  the  fubjecft,  undertook  to 
prove  the  rights  of  his  voters. 

The  numbers  on  the  poll  were, 

For  Sir  Robert  Smyth  1488 

For  Mr  Johnes  980 


Majority  for  Sir  Robert  Smyth      508 
In  order    to    facilitate   and  fliorten   the 
bufinefs  of  the  Committee,   the  agents  on 

both 
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both  fides  were  directed  to  meet  and  exa- 
mine the  poll  for  Sir  Robert  Smyth,  with 
the  books  of  the  corporation  (A).  This 
was  done;  and,  in  confequence  of  their  joint 
examination,  it  was  agreed  that,  of  the  votes 
for  the  fitting  member, 

I.  A  certain  number  was  not  to  be  found 
at  all  in  the  books. 

II.  That  the  names  of  a  certain  num- 
ber were  in  the  books,  but  that  the  de- 
fcriptions  added  to  thofe  names  in  the 
books,  and  on  the  poll,  were  not  the  fame. 
For  inftance,  on  the  poll,  Fol.  71.  N°.  19, 
was  entered, 

"  Amaziah  Owen  of  La-idiffilla,  in  the 
"  county  of  Carmarthen — Burgirfs  of  Car- 
"  digan," 

And  the  entry  in  the  corporation- book 
which  was  fixed  on  by  Sir  Roberr  Smyth's 
counfel,  as  correfponding  to  the  fame  per- 
fon,  was, 

"  Amaziah  Owen,  of  the  pari(h  of 
*'  Cledey^  in  the  county  of  Pembroke. —  Ad- 
"  mitted  on  {lamps,  regiflered  s6  Octo- 
«ber,  1774.". 

III.  That 
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III.  That  a  certain  number  were  only 
found  in  a  lift  written  in  the  book  called 
the  council-book. 

IV.  That  the  admiffions  of  a  certain 
number  were  entered  on  ftamps  during  the 
poll. 

V.  That  the  admiflions  of  others  were 
entered  on  ftamps  after  the  eledion. 

VI.  And  of  others  within  a  year  before 
the  eleftion. 

VII.  That  the  entries  refpedting  a  cer- 
tain number  in  the  corporation-book,  and 
on  the  poll,  agreed  both  in  the  names  and 
defcriptions. 

I.  Of  thofe  feven  different  clafles  of 
voters,  the  firft  was  given  up  by  the  coun- 
felfor  the  fitting  member;  and,  concerning 
the  others,  queftions  arofe,  which  were  ar- 
gued by  the  counfel,  and  feparately  deter- 
mined by  the  Committee, 

II,  With  regard  to  the  fecond  clafs,  on 
the  part  of  Sir  Robert  Smyth,  it  was  in- 
fifted,  That  an   entry  of  admiflion  in  the 

corpO' 
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corporation-books  being  produced,  when 
the  name  was  the  fame  with  that  en- 
tered on  the  poll,  this  ought  to  be  taken 
as  prima  facie  evidence  of  the  identity  of 
the  perfon,  fo  as  to  throw  the  onus  of 
proving  the  contrary  on  the  petitioners ; 
and  that  a  difference  of  defcription  in  the 
two  entries,  where  the  one  defcription  was 
not  repugnant  to  the  other,  was  not  fuffi- 
cient  to  deftroy  the  prefumption  that  the 
perfon  was  the  fame.  That,  in  a  great 
many  inftances,  the  fame  perfon  was  de- 
fcribed,  in  the  books,  by  his  tenement,  and, 
on  the  poll,  by  his  parifh  i  and  that,  where 
the  parishes  or  counties  mentioned  in  the 
books  did  not  correfpond  with  thofe  on 
the  poll,  ftill  there  was  no  repugnance,  be- 
caufe  many  of  the  voters  might  have 
changed  their  places  of  abode  between 
the  time  of  their  admiflion  and  the  laft 
eledion. 

The  counfel  for  the  petitioners,  on  the 
contrary,  contended,  That,  though  the  dif- 
ference of  defcription   might   not  be  fuch 

as 
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as  to  be  totally  repugnant  or  irreconcile* 
able,  ftiil  it  ought  to  be  confidered  as  efta- 
blifhing  a  prerumption  that  the  perfons 
were  different,  fufficient  to  render  it  ne- 
ceffary  for  the  fitting  member  to  prove  the 
contrary.  That  the  names  being  the  fame 
could  never  be  taken  as  evidence  of  the 
identity  of  the  perfon,  in  Wales,  where  it 
is  well  known  there  are  always  great  num- 
bers of  perfons  of  the  fame  name,  even  in 
the  fame  parifh,  and  that  there  are  not, 
perhaps,  above  a  dozen  of  different  names 
in  a  whole  county. 

After  this  point  had  been  argued,  the 
court  was  cleared,  and  when  the  counfel 
was  called  in  again,  they  were  informed 
by  the  Chairman,  that  the  Committee  had 
refolved. 

That  the  counfel  for  the  petitioners 
fhould  make  their  cbjeftions  to  each 
individual  vote ;  and  that,  when  the  de- 
fcription  in  the  books  fhould  appear  to 
differ  from  the  defcription  oii  the  poll, 
2  it 
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it  was  incumbent  on  the  counfel  for  the 
fitting  member  to  remove  the  objedions,  fo 
as  to  reconcile  the  difference. 

III.  The  next  queflion  was,  Whether  a 
lift  entered  in  the  council- book  of  Cardi- 
gan, purporting  to  contain  the  names  of 
burgefles  whofe  prefentments  had  been 
loft,  fhould  be  read  as  evidence  of  the  right 
of  perfons  who  had  polled  on  the  autho- 
rity of  that  lift. 

Daniel  Gwyn,  the  town-clerk  of  Car- 
digan being  fworn,  produced  the  council- 
book,  in  which  there  is  the  folio wingen try: 

**  Cardigan  Town   and  Liberties  i  0(St, 

"  At  a  Common  Council  holden  and 
**  kept  in  and  for  the  faid  town  and  liber- 
*'  ties,  at  the  dwelling-houfe  of  John 
**  Rees  of  the  faid  town,  innkeeper,  on 
"  Monday  the  firft  day  of  Odober,  1739, 
**  before  Thomas  Davis,  Efq;  mayor,  Tho- 
**  mas  Pryfe,  Efqj  common-council  man, 
[^  Thomas  Knolles,   Efq;  alderman,  James 

"  Lewis, 
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**  Lewis,  Efq;  alderman,  William  Parry, 
*'  Elq;  alderman,  Thomas  Lloyd,  gent. 
**  alderman,  Abel  Griffith,  gent,  alder- 
*«  man,  Pritchard  Pryfe,  gent,  alderman, 
"  James  Lloyd,  Elq;  common-council 
**  man,  and  John  Lewis,  Efq;  alder- 
**  man  ;  — 

*'  It  is  likewife  ordered.  That  Mr. 
*'  Jacob  Rice,  town-clerk  of  the  faid  town, 
'*  do,  with  all  convenient  fpeed,  examine 
"  and  infped  into  the  fuits,  rolls,  prefent- 
*'  ments,  and  other  records,  of  this  bo- 
**  rough,  and  do  thereout  make  and  pre- 
"  pare  a  new  fuit-roll,  containing  the 
*'  names,  additions,  and  places  of  abode, 
*'  of  the  burgcfles  of  the  faid  town,  and 
**  that  he  do  take  care  to  omit  thereout, 
*'  all  fuch  perfons  as  are  deadi  and  that 
"  the  fame,  or  a  true  copy  thereof,  be 
*V  afterwards  entered  in  this  common- 
"  council  book,  for  the  better  knowledge 
'*  and  difcovery  of  the  burgeffes,  for  the 
*'  time  to  come;  and  thereby  to  prevent 
*'  any  future  impofuion   upon  the  mayor, 

"  aldermen, 
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•'  aldermen,  common-council  men,  and 
"  burgefles  of  this  corporation,  by(i)per- 
*<  fonating  other  burgefles,  or  otherwife 
*'  howloever," 

Signed  by  the  mayor  and  other  perfons 
above  recited. 

In  the  fame  book,  the  lift  in  queftion  is 
written,  bearing  date  in  1741,  with  this 
title  : 

*'  A  lift  of  the  burgefles  of  this  town 
"  of  Cardigan,  in  the  year  1741,  alpha- 
*'  betically  made,  and  herein  entered,  in 
**  purfuance  of  an  order  for  that  pyrpofe, 
*'  made  by  the  mayor  and  council,  upon 
*'  Monday     the     iirfl:     day     of    October, 

"   1739-" 

The  lift  contains  1389  names,  but  only 
between  60  and  70  of  Sir  Robert  Smyth's 
voters  refted  the  evidence  of  their  right 
upon  it.     It  is  not  figned  by  any  one. 

(i)  To  make  this  fenfe,  or  at  leaft  grammar,  it 
fliould  be,  **  By  ferfom  perfonating^  (or  pretending  to 
be)  burgejfei'^ 

Vol.  III.  O  Daniel 
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Daniel  Gwyn  was  called,  on  the  part 
of  the  fitting  member,  and  James  Lloyd 
Efq;  of  Maybus,  on  the  part  of  the  peti- 
tioners, the  one  to  eftablifli,  the  other  to 
impeach,  the  credit  and  authority  of  the 
liil. 

Gwyn  faid,  he  has  been  town-clerk  of 
Cardigan  ever  fince  1761.  That  he  be- 
came acquainted  with  the  corporation- 
books  in  1756,  There  are  no  prefentments 
of  burgefles  to  be  found,  from  1708  to 
1756,  except  a  few  in  1727,  and  forne  in 
1733,  and  1734-  (i);  and  no  corporation- 
books  from  1733  to  1756,  except  fome 
court- rolls,  and  the  council-book  (2), 
The  lift  has  been  in  this  book  ever  fince  it 
has  been  in  his  cuftody,  and  has  never  been 
altered.  The  book  was  produced,  and  re- 
ferred to,  at  a  contefted  election  of  a 
mayor,  in  1767,     Does  not  remember  thai 

(i)  ^are?  For  a  great  many,  bearing  date  in 
fome  of  the  intermediate  years,  were  fet  forth  in  the 
brief  for  the  petitioners. 

(2)  In  the  clerk's  minutes,  he  (ays,  **  and  an  olil 
<^  book/'  but  he  clearly  meant,  th€  countiKbook.^  ^ 

it 


CARDIGAN.  19^ 

it  was  referred  to  or  relkd  on,  at  that  time, 
to  fettle  any  difputed  fadt.  Dods  not  know 
by  whom  the  lift  was  written.  There 
was  a  contefted  eledlion  for  Cardigan  in 
1741. 

Mr.  Lloyd  faid,  He  had  had  the 
council-book  in  his  cuftody  for  years.  That 
the  lift  was  written  juft  before  the  eledion, 
ift  i^4T>  when  there  was  a  very  warm 
conteft  between  Mr.  Pryfe  and  Mr.  Lloyd, 
his  (the  witnefs's)  father-in-law.  His  (the 
witnefs's)  friends  fupported  Mr^  Pryfe.  The 
lift  was  written  at-the  houfeof  the  witnefs's 
uncle,  who  was  in  the  council,  but  not 
town-clerk,  by  George  Haynes  Jones,  who 
a£led  as  clerk  to  his  uncle.  He  (the  wit- 
nefs)  affifted,  with  one  Davie?,  in  reading 
over  the  names  from  fome  papers.  Believes 
thofe  papers  vi^ere  old  and  new  prefent- 
ments.  Did  not  know  where  they  were 
got  from.  They  were  in  his  uncle's 
poffeffion.  Does  not  remember  that  Jacob 
nice,  who  was  town-clerk,  was  prefent  at 
his  uncle's  when  the  lift:  was  made.  A 
great  number  of  names  were  put  in  the  lift, 
O  2  of 
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of  perfons  who  had  been  prefented,  but  had 
not  been  fworn  in.  He  fpecified  two.  Some 
of  thofe  on  the  lifl  he  knew  not  to  be  bur- 
gefles  at  this  day,  particularly  William  Ed- 
wardes,  Efqj  member  for  Haverdfordweft  *. 
Believes  that  all  the  burgelTes  exifting  at  the 
time,  were  put  on  the  lift.  The  lift  was  made 
to  ferve  Mr.  Pryfe's  intereft.  It  is  written 
on  the  wrong  end  of  the  book,  and  not 
ligned,  as  all  other  entries  are.  He  attended 
at  the  eledion  in  1741,  and  the  lift  was 
not  then  referred  to  in  any  one  inftance. 
There  was  a  contefted  election  of  a  mayor 
in.  1767,  and  a  difpute,  which  of  two 
candidates  had  the  majority  of  legal  votes, 
but  the  lift  was  not  referred  to,  either  on 
that  occafion,  or  at  the  contefted  eIe(n:ion 
for  a  member  of  Parliament  in  1769.  He 
attended  at  both. 

At  the  time  when  the  lift  was  made, .  he 
was  aged  between  19  and  20.  Was  then 
totally  unconnedted  and  unacquainted  with 
Lloyd  the,: candidate,  whofe  daughter  he 
afterwards  married.      Was   town-clerk  of 

*  Since  created  Lord  Kenfingtoh. 

Cardigan^ 
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Cardigan,  from  1742  to  1760.  He  Tup- 
ported  Johnes  at  the  laft  eled:Ion,  and  at- 
tended there  on  his  behalf.  The  book 
containing  the  lift  is  not  confidered  as  a 
corporation-book.  The  council  is  not  an 
original  or  neceflary  part  of  the  conftitution 
of  the  borough.  (e^Here  he  gave  an 
account  of  the  origin  and  nature  of  the 
council,  agreeable  to  what  has  been  ftated 
in  the  beginning  of  the  cafe  )  The  book, 
as  a  mere  council-book,  is  authentic,  but 
the  lift  is  not  figned,  as  all  other  entries  in 
the  book  are.  In  1745,  he  produced  aU 
the  books  and  papers  of  the  corporation  to 
the  Houfe  of  Commons,  in  confequence 
of  the  Speaker's  warrant,  but,  having  fhown 
the  council-book  to  the  agents  for  both 
parties,  they  faid  it  was  not  evidence, 
and  delired  him  not  to  bring  it  up. 
Pryfe's  agent  (although  the  lift  had  been 
written  to  ferve  that  intereft)  told  him  not 
to  bring  it  up,  as  not  being  evidence.  He 
never  knew  the  council-book  referred  to,, 
at  any  eledlion. 

O  3  On 
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On  his  crofs  examination,  an  affidavit 
of  his  was  read,  fvvorn  in  the  court  of 
King's  Bench,  in  1767,  in  a  caufe  which 
took  its  rife  from  the  contefted  eledion  of 
a  mayor  in  1767.  In  that  affidavit,  the 
origin  of  the  council  is  flated  from  the 
council-book,  which  he.  there  refers  to  as 
authentic.  After  mentioning  the  entry  of 
9  May,  1653,  for  the  eftablKhment  of  a 
council  (i),  he  fays,  in  the  affidavit,  **  And, 
•'  in  purfuance  of  fuch  prefentment,  it  has 
*'  been  tbe  coiijlant  cujiom  and  iifige  of  the 
"  fald  town  and  borough  of  Cardigan, 
"  6cc."5  and  in  another  place,  "  He  cc/2- 
-f  *  jlantly  ohferved  the  fald  cii/lom  and  ujage^ 
^  *^  as  it  appeared  to  have  been  before  ufedy  by 
"  the  faid  council-book'*  Thefe  words 
wern  relied  on,  as  repugnant  to  what  he 
fwore  before  the  Committee,  concerning 
the  council-book,  but,  when  compared 
with  the  account  here  given  of  his  evi- 
dence, which  I  have  taken  from  my  own 

^^-  (i)  ^u^ra^  p.  179, 

notes. 
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notes,  and  the  minutes  of  the  clerk,  col- 
lated together,  they  appear  perfedlly  con- 
fiftent. 

e^The  town  clerk,  on  his  examina* 
tion,  faid,  It  had  been  the  ufiial,  though 
not  the  conftant,  pradice,  fince  he  had  been 
in  his  office,  to  adminifter  the  oaths  of 
allegiance  and  fupremacy,  to  the  burgelfes 
when  admitted,  till  1774;  when  there 
was  an  order  that  it  fliould  be  dropt.  He 
produced  a  lift  with  thofe  two  oaths  writ- 
ten at  the  top,  and,  underneath,  a  great 
number  of  names  fubfcribed.  Many  of 
them,  he  faid,  were  there  when  he  was 
made  town-clerk.  The  names  of  the  bur- 
geiTes  who  had  been  admitted,  and  had 
taken  the  oaths,  during  his  time,  had  been 
entered  in  this  lift,  of  which  there  was  a 
continuation  on  another  paper.  He  faid, 
he  did  not  confider  thefe  as  corporation- 
papers,  and  therefore  had  not  produced 
them  at  the  eledlion.  They  were  now 
called  for  on  the  part  of  the  fitting  mem- 
ber, with  a  view  to  corroborate  the  efFed: 
of  the  lift  in  the  council-book;  but  they 
O  4  were 
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were  not  examined  or  compared  with  it; 
and,  in  the  argument,  the  counfel  for  the 
fitting  member  did  not  mention  them,  nor 
endeavour  to  derive  any  advantage  from 
them. 

Counsel  for  the  petitioners. 

It  follows  clearly  from  the  account 
which  has  been  given  of  the  lift  in  the 
council-book,  that  it  cannot  pofiibly  be 
received  as  evidence.  It  was  not  written 
in  purfuance  of  the  order  of  the  council, 
for,  by  that  order,  it  ought  to  have  been 
made  out  by  the  town-clerk  (i).  It  bears 
date  two  years  after  the  order,  and  appears 
to  have  been  privately  prepared,  on  the 
eve  of  a  contefted  election,  by  an  agent  of 
one  of  the  candidates,  at  his  houfe  in  the 
country.  It  refers  to  no  record,  or  corpo- 
ration-book. It  contains  names  of  perfons 
proved  not  to  be  burgefies,  and,  if  exa- 
mined, will  be  found  to  give  a  dcfcription 

(l)  Fide  The  C^i^e  of  the  King  againft  Mother- 
fell,     Strange,  p.  93, 

of 
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of  perfons,  not  fafficient  to  diflinguifli 
thofe  of  the  fame  name.  Under  the  letter 
D,  for  example,  there  are  no  lefs  than  19 
David  Thomas's.  Under  E,  9  Evan 
Jones's,  and  8  or  to  Evan  Griffiths's. 
There  is  no  difcrimination  of  any,  except 
from  their  places  of  abode ;  and,  as  to  a 
great  number,  even  the  place  of  abode  is 
not  mentioned.  The  book  itfelf  is  not  a 
corporation-book ;  and  the  lift  is  not  au- 
thenticated by  any  fubfcription,  and  vras 
never  relied  on  at  any  eledlion. 

The  admiffion  of  fuch  a  loofe  entry  of 
names,  as  evidence  of  the  rights  of 
burgefles,  would  tend  to  overturn  one~ 
of  the  purpofes  of  the  ftamp-lav/s ;  which 
was  to  eftablifli  regular  authentic  inflru- 
ments,  or  an  authentic  repofitory,  as  the 
only  way  of  fecuring  againft  fraud,  in 
queftions  concerning  perfons  claiming  the 
franchifes  of  a  corporation.  Hitherto  it^ 
has  always  been  underftood,  that,  lince 
thofe  laws  were  enaded,  the  only  method 
by  which  a  man  ought  to  be  allowed  to 
prove  himfelf  a  burgefs,  is  to  produce   a 

ftamped 
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flamped  docket  of  his  adtriiffion,  if  he  was 
made  free  before  1765;  or  a  ftamped  entry 
of  fuch  admiffion,  if  after  that  year.  The 
only  exceptions  to  this  rule,  are,  either 
when  it  appears  that,  the  claimant  having 
been  once  pofTefTed  of  fuch  ftamped  docu- 
ment, it  has  been  deftroyed,  or  loft,  with- 
out any  fault  of  his;  or  when,  having 
been  entitled  to  this  evidence  of  his  ad- 
mifTion,  he  has  been  refufed  it  by  the  fault 
of  another. 

Counsel  for  the  fitting  member. 

The  Committee  will  lay  out  of  the  pre- 
fent  queftion  any  obfervations  that  have 
been  made  on  the  contents  of  the  lift,  fince 
it  was  irregular,  and  improper,  to  enter  into 
particular  remarks  upon  what  it  contains, 
before  the  court  has  determined  whether  it 
ihaW  or  ihall  not  be  read  as  evidence. 

Although  the  lift  does  not,  in  words,  refer 
to  any  prefentments  or  books  from  which 
it  was  taken,  yet  it  cannot  be  doubted  but 
that  it  was  made  in  confequence  of  the  or- 
der 
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der  of  Odober,  1739  ;  and  Mr.  Lloyd  has 
acknowledged  that  it  was  copied  from  pre- 
fentments.  It  was  made,  therefore,  by  the 
order  of  the  governing  part  of  the  corpo- 
ration ;  and,  though  not  written  by  the  hand 
of  the  town-clerk,  the  prefentments  from 
which  it  was  taken  muil  have  been  fur- 
nished by  him.  Hence  he  mufl  be  con- 
fidered  as  having  entrufted  and  employed 
Lloyd's  uncle ;  and,  by  the  maxim  of  law, 
**  qui  facit  per  alium.  Jack  per  fe"  Mr. 
Lloyd,  indeed,  has  faid,  that  it  was  written 
to  ferve  the  purpofe  of  an  elecflion,  and  that 
the  names  of  perfons  not  burgelTes  were 
inferted  in  it.  But,  at  the  fame  time, 
he  owns  that  he  himfelf  was  principally 
concerned  in  preparing  it.  What  credit 
can  be  given  to  one  who  comes  to  prove 
criminality  in  a  tranfadtion  in  which  he  was 
himfelf  a  principal  a6lor  ? 

The  lift  in  queftion  is  to  be  confidered 
as  a  copy  of  the  prefentments,  and,  as  they 
are  loft,  is  now  the  beft  evidence  of  the 
rights  of  the  perfons  whofe  names  are  con- 
tained in  it.  It  ought,  therefore,  to  be  ad- 
3  mitted 
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mitted  to  be  read  as  fuch, — *•'  Where," 
fays  Chief  Baron  Gilbert,  in  his  Treatife 
upon  Evidence,  *'  a  record  is  loft,  a  copy 
*'  of  it  may  be  read,  without  fwearing  it 
"  a  true  copy  5  for  the  record  is  in  the 
*'  cuftody  of  the  law,  and  not  of  the  party, 
*'  and  therefore,  if  loft,  there  ought  to  be 
*'  no  injury  arifing  to  the  party's  private 
*•  right,  and  confequently  if  it  be  loft,  the 
"  copy  muft  be  admitted,  without  fwear- 
'*  ing  any  examination  concerning  it,  fince 
'*  there  is  nothing  with  which  the  copy 
"  can  be  compared,  and  therefore  it  muft 
*'  be  prefumed  true,  without  examina- 
**  tion  (i)."  .J 

If,  after  all,  there  fhould  be  a  doubt 
"whether  this  lift  amounts  to  legal  evi- 
dence of  what  it  is  oft"ered  to  prove, 
the  Committee  will  adopt  a  rule  which 
is  reafonable  and  juft  in  itfelf,  and 
was  laid  down  by  Lord  Hardwicke  in  a 
corporation  caufe  that  came  on  before 
him  (2),  "viz.  Where  there  are  doubts  con-^. 

5^(1)  Gilb.  Law  of  Evid,  p.  22,  23.  -1 

":    •  cerning 
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cerning  the  relevancy  of  evidence,  the  court 
ought  to  hear  it,  and  judge  of  the  relevancy 
afterwards  (B.) 

In  the  reply,  the  counfel  for  the  peti- 
tioners obferved, 

That,  on  the  other  fide,  they  Teemed  to  reil 
the  admiffibility  of  the  lift  as  evidence  chiefly 
on  this  ground,  that  Mr.  Lloyd's  teftimony 
was  not  to  be  believed,  but  that  Mr.  Lloyd 
had  faid  nothing  which  was  inconfiflent  or 
unbecoming  a  man  of  character  and  veracity. 
That  there  was  no  turpitude  in  the  fliare 
which  he,  when  a  young  man  of  nineteen, 
had  taken,  by  the  diredions  of  his  uncle,  in 
preparing  the  lift,  fince  it  was  not  his  pro- 
vince to  enquire  into  the  ufe  it  was  in-^ 
tended  for,  nor  could  he  be  prefumed  to  b'e^ 
capable  of  judging  at  that  time  how  fa/ 
the  fabrication  of  it  was,  or  was  not,  cul- 
pable. That,  in  order  to  entitle  the  couri-' 
fel  for  the  fitting  member  to  confider  thP 
lift  as  a  copy  of  legaL  documents  which 
have  been  .loft,  they  ought  to  prove  that 
Aich  documents  once  exiftcd.  That  this 
i?  had 
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had  not  been  done.  That  it  does  not  fol- 
low, becaal'e  there  is,  during  a  certain  pe- 
riod, a  chafni  in  the  books  of  the  borough, 
that  there  once  exided  books  correfpond- 
ing  to  that  period  j  and  that,  though  Mr. 
Lloyd  had  laid  that  the  liil  was  taken  from 
prefentments,  it  had  not  been  fhown  that 
the  perfons  named  in  thofe  prefentments 
had  been  enrolled  in  the  leet-books  as  fworn 
and  admitted. 

The  Committee,  after  clearing  the  court, 
and  deliberating  among  themfelves,  refolved, 

"That  the  lift  of  174 1,  as  entered  in 
the  council-book,  was  not  admiffible  as 
evidence. 

IV.  and  V.  The  queftions  concerning 
the  4th  and  5th  clafs  of  votes  (i),  were  taken 
up,  and  argued,  together. 

Theobjedion,  with  regard  to  the  firft  of 
them,  was  principally  founded  on  evidence 
of  a  fuppofed  irregularity  in  the  entries  on 

(i)  Supra,  p.  188. 

ftamps 
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(lamps  which  were  made  during  the  poll, 
'uiz.  That  they  were  not  made  by  the  town- 
clerk  J  and  that  proper  enquiries  were  not 
made  touching  the  identity  of  the  perfons, 
but  that  they  were  enrolled  in  the  {lamped 
corporation-book,  and  admitted  to  poll,  if 
their  names  appeared  in  prefentments  with 
the  letter  S.  fubjoined. 

The  Committee,  however,  determined 
the  abflradl  queflion,  and  fubjoined  a  qua- 
lification to  their  refolution,  in  order  to  pre- 
vent any  inference  that  they  meant  to  tie  up 
the  counfel  for  the  petitioners  from  calling  in 
queftion  the  right  of  perfons  in  the  4th  clafs 
of  voters,  on  the  ground  of  their  being  la 
fadt  different  people  from  thofe  whofe  names 
appeared  on  the  prefentments. 

The  refolution  and  qualification,  as  de- 
livered by  the  Chairman  to  the  Gounfel, 
were  as  follows : 

Rcfolved,  "  That  the  voters  whofe  ad- 
*^  miilions  were  ftamped  during  the  poll 
"  prior  to  their  voting,  are  to  be  admitted 

"^?.i9gal  voters  at  this  eMion." 

'    ■  «' The 
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**  The  parties  are  to  underftand  that  this 
**  refolution  goes  merely  to  the  legality  of 
*'  the  damping  the  admiflions  during  the 
*'  poll,  before  the  voters  had  polled,  and 
*'  not  to  any  other  right  whatfoever  (C).'* 

The  counfel  for  the  petitioner  con- 
tended, on  the  5th  head, 

That,  by  the  a<5ts  of  Parliament,  a  man 
cannot  give  the  inftrument  of  his  admiffion 
as  a  burgefs  in  evidence,  unlefs  it  be  ftamped, 
and  that  this  being  the  beft  right,  it  mud  be 
proved  that  it  has  not  been  in  his  power  to 
obtain  it,  otherwife  no  other  evidence,  of  an 
inferior  fort,  can  be  received.     That,  as  the 
perfons  whofe  admiflions  were  entered  on 
ftamps  after  they  polled,  did  not  give,  and 
could  not  have  given,  this  beft  evidence  to 
the  mayor,  he  ought  to  have  rejedted  their 
votes.     That,  if  /je   could  not  legally  re- 
ceive them  at   the  poll,  it   was   now  the 
duty  of  the  Committee  to  rejefl  them,  lince, 
with  regard  to  the  right  of  each  individual 
voter  objected  to,  they  were  fitting  in  judge- 
ment  on  the  very  fame  caufe   which   the 

mayor, 
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tnayor,  as   returning  officer,  decided  upon 
at  the  election. 

On  the  part  of  the  fitting  member  it 
Was  infixed, 

Thar,  where  a  flamp  is  required  to  au- 
thenticate any  adl,  or  inftrument  as  evi- 
dence of  fuch  a€t,  at  whatever  time  the 
ftamp  is  added,  it  operates  retrofpetSively, 
and  authenticates  the  inftrument  from  the 
beginning.  That,  in  cafes  of  admiffion, 
as  foon  as  the  admifTion  is  entered  on 
flamps,  the  ftamps  confirm  the  pre-exift- 
ing  right,  and  fubfiantiate  every  a6l.  of 
the  burgefs  in  the  interval  from  his  ad- 
mifilon.  That,  when  an  eicctment  has  been 
brought,  and  the  plaintiff  non-fuited,  be- 
Caufe  the  deed  on  whith  he  ^ourids  his 
title  was  not  ftamped,  on  the  trial  of  a 
new  ejetflment,  if  the  deed  has  been  ftamped 
in  the  interval,  it  may  be  given  in  evidence, 
and  will  prove  the  title  as  accruing  trom 
the  firft  date  of  the  deed,  not  from  the 
time  of  ftamping.  Thar,  if  an  order  of 
Jufiices  has  been  made  for  removing  a 
pauper,  who  claims  his  fettlement  under  an 

Vol.  III.  P  inden- 


:I0 


CASE      XXIX. 


indenture  of  apprenticefhip,  becaufe  the 
indenture  was  not  ftamped,  on  an  appeal, 
if  it  is  ftamped  in  the  interval,  the  order 
will  be  quafhed  *. 

That  there  are  many  inftances  where, 
when  two  {lamps  are  requifite  to  a  deed, 
and  the  deed  has  been  offered  in  evidence 
having  but  one,  the  court  has  directed 
that  it  (hould  be  fent  out  to  have  the  other 
added  immediately,  and  then  has  received 
it  in  evidence.  That,  by  the  indemnifica- 
tion ad  of  1 4  Geo.  III.  cap.  47.  §  3.  the 
voters  in  queftion,  (though,  at  the  time  of 
being  admitted,  they  negleded  to  en- 
ter their  admiffions  on  flamps,)  having 
done  fo  wichin  the  time  limited  in  the  lia- 
tute,  ^ere  entitled  to  all  the  benefit  and 
advantages  accruing  to  them  as  freemen, 
in  like  "manner  as  if  their  admiffions  had 
beeh.idamped  ai>  initio. 

The  ledion  of  the  flatute  referred  to, 
was  read,  and  is  as  follows  (i). 

,*  ^ucsref 

(1)  It  is  printed  In  Mr.  Pickering's  o£lavo  edition  of 
the  Statutes.  In  the  4to  edition,  nothing  but  the  title 
js  given,  as  a  fimilar  a6V  pa/Tes,  I  believe,  annually. 

**  And 


CARDIGAN.  5111 

'*  And  whereas  the  appointments  of  di* 
'«  vers  clerks  of  the  peace,  town-clerksj 
**  and  other  public  officerSj  and  the  admif" 
"fions  of  divers  members  of  cities,  corpo- 
"  rations  and  borough-towns,  or  the  en- 
**  tries  of  fuch  admifiions  in  the  court- 
**  books,  rollS)  or  records  of  fuch  cities^ 
"  corporations,  and  borough-towns,  which, 
**  by  feveral  ads  of  Parliament,  are  re- 
**  quired  to  be  ftamped,  may  not  have  beea 
"  provided,  or  the  fame  not  flamped,  of 
**  may  have  been  loft  or  miflaid,  be  it  fur- 
•*  ther  enadted,  That,  for  the  relief  of  fuch 
**  perfons  whofe  appointments  or  admif- 
"  (ions,  or  the  enrries  of  whofe  admiffions, 
**  as  aforefaid,  may  not  have  been  pro- 
•"  vided,  or  not  duly  ftamped,  or  where 
♦*  the  fame  have  been  loft  or  miflaid,  it 
**  fhall  and  may  be  lawful  to  and  for 
**  fuch  perfons,  on  or  before  the  25th  day 
*'  of  December,  one  thoufand  feven  hun- 
«'  dred  apd  feventy  five,  to  provide,  of 
**  caufe  to  be  provided,  appointments  and 
"  admiffions,  or  entries  of  admiffions,  as 
«*  aforefaid,  duly  ftamped,  or,  in  fuch  cafes 
Pa  •'  where 
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**  where  fuch  appointments,  admiflionj, 
*'  or  entries  of  adiiiiffions,  as  aforefaid,  have 
**  !->€en  made  or  provided,  but  have  not 
**  been  duly  (lamped,  to  produce  fuch  ap- 
**  pointments,  admiffions,  or  entries  of  ad- 
"  miflion  as  aforefaid,  to  the  commiffioners 
*'  appointed  to  infped:  and  manage  the  re- 
**  ven.ues  of  the  flamp-duties,  to  be  duly 
**  ftamped  ;  which  fuch  commiftioners  are 
*'  hereby  authorifed,  empowered,  and  re- 
**  quired  to  duly  {lamp,  on  payment  of 
**  the  duties  firll  payable,  or  to  have  been 
*'  paid  on  fuch  appointments,  admiffions, 
**  or  entries  of  admiffions  as  aforefaid,  with- 
"  out  any  fine  or  forfeiture  thereon  ^  and 
**  fuch  perfons  fo  providing  appointments, 
**  admiffions,  or  entries  of  admiffions  as 
*' aforefaid,  dulyflamped,  or  procuring  the 
*'  fame  to  be  duly  (lamped  in  manner  afore- 
*'  faid,  are  and  (hall  be  hereby  eonjirmed 
*'  and  qualified  to  ad:  as  clerk  of  the 
"  peace,  town-clerk,  or  other  public  offi- 
"  cer,  or  m.ember  or  members,  officer  or 
**  officers,  of  fuch  cities,  corporations  and 
*'  borough-towns  refpedtively,  to  all  in- 
4  **  tentfr 
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*'  tents  and  purpofes,  and  fhall  and  may 
*'  hold  and  enjoy,  and  execute  fuch  office 
*'  or  offices,  into  which  he  or  they  has 
"  or  have  been  eleded,  notwithftanding 
**  his  or  their  omilTion,  or  the  omiffion  of 
**  any  of  their  predeceflbrs,  in  fuch  cities, 
"  corporations,  or  borough-towns,  as  afore- 
**  faid  ;  and  fliall  be  indemnified  and  dif- 
**  charged  of  and  from  all  incapacities, 
*'  difabihties,  forfeitures,  penahies,  and  da- 
*'  mages  by  reafon  of  any  fuch  omiffion  3 
"  and  none  of  his  or  their  ad:s  ffiall  be 
♦'  queliioned  or  avoided  by  reafon  of  the 
**  fame.'* 

The  counfel  for  the  petitioners  in  re- 
ply, admitted, 

That,  where  a  flamp  is  required,  when 
once  the  inftrument  is  ftamped,  it  authen- 
ticates and  gives  validity  retrofpedively  to 
adts  done  before  the  ftamp  was  added. 
That,  therefore,  on  a  new  election,  the 
burgeffes  of  Cardigan  whofe  admiffions  were 
entered  on  flamps  after  the  lad  poll, 
might  give  fuch  admiffions  in  evidence  to 
P  3  ffiew 
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fliew  that  their  right  had  accrued  before 
the  laft  poll.  But  that,  as  they  were  not 
pofTefied  of  this  legal  evidence  of  their 
right  at  the  laft  poll,  the  Committee,  who 
were  now  trying  whether  they  ought  to 
have  been  admitted  to  vote  on  that  occa- 
iion,  could  not  proceed  on  the  fuppofuion 
of  their  having  been  then  pofTefTed  of  fuch 
evidence,  and  mu ft  therefore  conlider  them 
as  not  hiiving  been  entitled  to  vote  at  that 
time.  That  the  cafe  of  a  fecond  ejedment 
is  not  limilar  to  the  prefent,  a  fecond 
ejedment  being  entirely  a  new  caufe,  and 
like  a  fecond  eledlion,  where  the  parties, 
if  they  are  become  pofTefted  of  new  evi- 
dence, may  avail  themfelves  of  it.  That 
a  new  trial  was  never  granted  in  an  ejed- 
ment  caufe,  becaufe  a  deed,  which  could 
not  be  produced  on  the  firft  trial,  as  not 
being  ftamped,  had  been  ftamped  fince 
fuch  trial.  That,  in  the  cafe  put  of  the  re^ 
moval  of  a  pauper,  the  original  trial  of  the 
caufe,  as  to  the  parifti  appealing,  is,  in 
truth,  at  the  feffions,  as  the  parifti  is  not 
till  then  heard,   and  that,  to  be  fure,  the 

firfl 
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firfl  time  fuch  paridi  is  heard,  they  may^ 
avail  themlJblves  of  fuch  legal  evidence  as 
they  are  then  polTefTed  of,  in  the  fame 
manner  a?,  in  a  trial  in  eje(flment,  a  party 
may  avail  himfelf  cf  a  deed  (lamped  after 
the  adion  brought,  but  before  the  trial. 
That  the  cafe  is  the  fame  when,  a  fecond 
flamp  being  neceffary,  it  is  added  before 
the  deed  is  given  in  evidence.  That  thofe 
cafes  did  not  apply  here,  fince  the  only 
queftion  before  the  Committee  was,  Whe- 
ther certain  voters  received  by  the  mayor, 
ought  to  have  been  fo  received  by  him  f 
That,  if  they  ought  not,  the  Committee 
could  not  allow  them  as  legal  votes  at  the 
lafi:  elc6lion. 

The  Committee  refolved, 

That  perfons  whofe  admiflions  were 
ftamped  after  their  votes  were  given,  were 
not  to  be  allowed  as  legal  voters  at  the  laft 
election  (Dj. 

VI.  The  lixth  clafs  of  voters  for  the  fit- 
ting member  were  objeded  to,    as  falling 
within  the  difqualification  of  the  ftatute  of 
P  4  3  Geo. 
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3  Geo,  III.  called  the  Durham  a£l.  ^  This 
objedion,  it  (hould  Teem,  ought  to  have  been 
made  before  the  two  quertions  immediately 
preceding,  becaule,  if  it  had  been  deternrmed 
in  favour  cf  the  fctirioners,  the  two  fore- 
going queftions  could  not  have  arifen. 

The  words  of  the  ftatute  are  thefe  : 
*•  No  perfcn  whatfoever  claiming  asafree- 
**  man  to  vote  at  any  eledion  of  members 
**  to  ferve  in  Parliament  for  any  city,  town, 
**  port,  or  borough  in  England,  Wales, 
•'  and  the  town  of  Berwick  upon  Tweed, 
*<  where  fuch  voter's  right  of  voting  is  as 
**  a  freeman  only,  fliall  be  admitted  to 
**  give  his  vote  at  fuch  eledion,  unlefs  fuch 
**  perfon  Jljall  ha^e  been  admitted  to  the 
**  freedom  of  fuch  city,  town,  or  borough, 
*'  twelve  calendar  months  before  the  firft 
**  day  of  fuch  eledion  (E);  and  if  any 
**  perfon  (hall  prefume  to  give  his  vote  as 
*^  a  freeman  at  any  eledion  of  members  to 
*'  ferve  in  Pailiament,  contrary  to  the  true 
**  intent  and  meaning  of  this  ad,  he  fhall, 
*♦  for  every  fuch  offence,  forfeit  and  pay  the 
*^  fum  of  one  hundred  pounds  to  him,  her, 

**  or 
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*'  or  them  who  {hall  inform  or  fue  for  the 
**  fame  J  and  the  vote  given  by  fuch  per- 
"  fon  fiiall  be  void  and  of  no  tftcCt. 

"  Provided  always,  that  nothing  herein 
*'  contained  lliall  extend,  or  be  conftrued 
**  to  extend,  to  any  perfon  entitled  to  his 
"  freeciom  by  birth,  marriage,  or  fervitude, 
"  according  to  the  cuftom  or  ufage  of  fuch 
*'  city,  town,  port,  or  borough  (i)." 

The  counfel  for  the  petitioners  con- 
tended, 

That  the  admiJIion  meant  by  the  (la- 
tute  is  the  admi'J  on  upon  ftamps.  That, 
till  fuch  admifficn  on  (lamps,  the  party  is 
to  be  confidered  as  having  only  an  inchoate 
right  to  his  freedom,  not  as  being  a  com- 
plete freeman;  and  that,  as  the  titles  of 
birth,  marriage,  or  fervitude,  are  the  only 
inchoate  rights  excepted  out  of  the  dif^ 
qualifying  claufe,  perfons  entitled  by  any 
other  fort  of  inchoate  right,  as  prefentment 
or  eledtioD,  are  within  the  difqualification, 

(j)  3  Geo.  ill.  cap.  15.  §  I. 

They 
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They  faid.  That,  at  leail:,  the  words  of 
the  ftatute  are  capable  of  this  interpreta- 
tion. That  there  could  be  no  inconveni- 
ence, and  there  would  be  many  advantages, 
from  fo  conftruing  it.  That  perfons  chofeii 
burgeffes  have  it  in  their  power  to  com- 
plete their  right  by  demanding  to  be  ad- 
mitted upon  ftamps  as  foon  as  they  are 
chofen.  That  the  legiflature  had  two  pur- 
pofes  in  making  the  flamp  laws ;  one,  that 
the  ftamped  inilruments  might  be  authen- 
tic documents  of  the  matter  contained  in 
them  ;  the  other,  to  increafe  the  public  re- 
venues by  the  ftamp  duties.  That  both 
thofe  ends  would  be,  in  a  great  meafure, 
ffuftrated  as  to  admiffions  to  the  freedom 
of  a  borough,  if  it  were  to  be  holden  that 
a  man  may  be  a  complete  burgefs  without 
any  ftamped  admiffion,  and  that  it  is  fuffi- 
cient  if  he  procure  fuch  ftamped  admiflion 
the  inflant  before  it  becomes  neceffary  for 
him  to  produce  it  as  evidence  of  his  right. 
That,  if  the  law  were  to  be  fo  underftood, 
burgeffes  would  never  think  of  having 
flamped  admiffions,  unlefs  they  {hould  find 

them 


C  A.  R  D  I  G  A  N.  219 

them  necefTary  for  a  fudden  occafion,  £0 
that  many  would  die  without  ever  having 
been  admitted  upon  ftamps,  by  which 
means  the  revenue  would  be  defrauded, 
and  the  legal  evidence  of  fuch  perfons  hav- 
ing been  freemen  would  be  loft. 

On  the  part  of  the  fitting  member  it 
was  anfwered, 

"  That,  when  a  burgefs  is  eleded,  or  pre- 
fented,  and  then  /worn  in,  his  right  is  com- 
plete. That  the  fwearing  in,  is  the  fort  of 
admilTion  meant  by  the  ftatute.  That,  if 
the  doctrine  of  the  counlel  far  the  peti- 
tioner were  true,  it  would  follow,  that, 
before  the  ftamp  adt=,  there  never  had 
been  fuch  a  thing  as  a  complete  right  of 
freedom  in  a  borough.  Tha*-,  from  the 
words  of  the  lad  (lamp  acfl,  it  is  plain,  that 
the  admidion  is  confidered  as  a  thing  di- 
ilindt  from,  and  previous  to,  the  entry 
thereof  upon  ftamps.  The  words  are,  '^  For 
*'  every  ikin,  &c  on  which  (hall  be  en- 
**  groffed,  &c.  in  the  court-book,  roll,  or 
**  record,  of  any  corporation  or  company, 

**  any 
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**  any  entry ^  minute^  or  memorandum  of 
**  any  admijjion  into  any  corporation  or 
*^  company,  the  fum  of  two  {hillings." 

The  Committee  refolved, 

That  it  is  not  necelTary,  by  the  ftatutc 
of  3  Geo.  III.  for  freemen,  whofe  right  in 
every  other  refpedt  is  complete  a  year  be- 
fore an  eledion,  to  have  their  admiflions 
entered  on  ftamps  twelve  kalendar  months 
before,  in  order  to  qualify  them  to  vote 
at,   fuch  election  (D). 

VII.  As  to  the  feventh  clafs  of  voters  for 
the  fitting  member,  although  both  the 
names  and  defcriptions  in  the  corporation- 
books  agreed  with  thofe  on  the  poll,  the 
counfel  for  the  petitioners  contended,  That, 
as  there  are  fuch  numbers  of  perfons  of 
the  fame  name  in  Wales,  and,  as  Mr. 
Johnes's  agents  were  not  fuffered  to  enquire 
into  the  identity  of  thofe  voters  during  the 
poll,  it  was  now  the  bufinefs  of  the  coun- 
fel for  Sir  Robert  Smyth  to  prove  their 
identity. 

Tlic  Committee,  however,  refolved. 

That, 
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That,  as  to  this  clafs  of  voters,  the  onus 
of  difproving  the  idenitty  of  the  perfons  lay 
upon  the  counfel  for  the  petitioners. 

In  confequence  of  the  foregoing  refb- 
lutions  of  the  Committee,  lifts  were  pre- 
pared, by  the  agents  on  each  fide,  of  the 
number  of  votes  which  were  difqualified 
by  fuch  of  them  as  were  in  favour  of  the 
petitioners ;  and,  (in  confequence  of  this  fort 
of  fcrutiny)  the  counfel  for  Sir  Robert  Smyth, 
on  the  ninth  day  of  the  trial,  admitted, 
that,  as  the  poll  then  ftood,  there  was  a 
majority  of  58  in  favour  of  Mr.  Johnes. 

Upon  this,  Smyth*s  counfel  endeavoured 
by  evidence  to  fhow,  That  the  condudi  of 
Johnes's  agents,  before  and  during  the  elec- 
tion, had  been  fuch,  and  that  the  poll  had  been 
fo  carried  on,  on  his  part,  that  there  was  the 
greateft  reafon  to  believe,  that  thofe  perfons 
who  had  voted  for  him,  in  confequence  of 
flamped  admiffions  in  the  books,  were  not  the 
perfons  who  really  had  been  admitted,  but  that 
they  were  men  whohadfalfelyperfonated  thofe 
who  were  entitled  under  thofe  admlflions  i 

That 
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That  his  counfel,  therefore,  ought  to  be 
put  upon  identifying  his  votes,  in  like 
manner  as  the  counfel  for  the  fitting  mem- 
ber had  been  obliged  to  do. 

The  greateft  part  of  the  voters  for  Mr^ 
Johnes,  were  burgeffes  of  Lampeter. 

By  the  ftatute  of  3  Geo.  III.  cap.  15.  it 
is.  enacfted,  **  That  the  mayor,  bailiff, 
*'  town-clerk,  or  other  officers,  of  any 
**  corporation,  having  the  cuftody  of,  or 
•'  power  over,  the  records  of  the  fame, 
*•  fhall,  iipon  the  demand  of  any  candidate, 
*'  or  his  agent,  or  any  tv/o  freemen,  on 
**  the  payment  of  one  fhilling,  permit 
**  fuch  candidate,  agent,  or  freemen,  be- 
"  tween  the  hours  of  nine  in  the  morning 
"  and  three  in  the  afternoon,  at  any  time 
**  before i  and  within  one  month  after,  an 
**  eledion,  to  infpecft  the  books  and  papers 
**  wherein  the  admiflion  of  freemen  {hall 
**  be  entered."  A  penalty  of  lool.  is 
impofed  on  the  officers  above  fpecified  for 
every  refufal  (i). 

(0  §  4* 
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It  appeared.  That  Mr.  Lewis  Rogers,  an 
attorney,  and  agent  for  Sir  Robert  Smyth, 
went  to  Lampeter  feveral  times,  between 
the  5th  of  Odober  and  the  time  of  the 
eledion,  to  demand  an  infpedlion  of  the 
corporation-books,  of  the  port-reeve.  That 
he  never  found  him  at  home,  and  that  he 
never  enquired  for  him  any  where  elfe. 
That  he  went  to  Mr.  Adams's  houfe,  (who 
is  lord  of  the  manor  of  Lampeter,)  to  afk 
for  the  books,  thinking  they  might  be 
there.  That  he  there  enquired  for  Mr. 
Adams's  agent,  (one  Jenkins)  and  for  Da- 
vid Davies,  the  town-clerk  of  Lampeter, 
and  was  told,  they  were  not  there.  That 
he  left  his  name,  and  the  bufmefs  he  came 
upon,  but  not  in  writing.  One  Brook- 
man,  who  had  been  butler  to  Mr.  Adams 
in  0<3:ober,  1774,  faid.  That  he  went  to  the 
door  when  Rogers  afked  for  Jenkins,  and 
that  he  refufed  him  admittance.  That  both 
Mr.  Adams  and  Jenkins  had  told  him,  that 
neither  Jenkins,  the  town-clerk,  nor  the 
port-reeve,  were  to  be  i^^n.  by  any  body. 
That  the  port-reeve  was  often  at  Mr. 
4  Adams's 
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Adams's  houfe,  in  the  month  of  Odtobei** 
That  both  Mr.  Johnes  and  his  father  were 
there  at  different  times,  when  the  port- 
reeve was  alio  there.  That  the  gentlemen 
were  generally  in  the  fame  room  together, 
and  feldom  went  out.  That  they  had 
ftamped  books  before  them,  which  they 
faid  were  the  Lampeter  books.  That 
he  had  (ttn  them  writing  in  thofe 
books,  but  could  not  fay  what  they  were 
writing.  That  Mr.  Jenkins,  the  town- 
clerk,  and  the  port-reeve,  had  all  feid  to 
him,  that  the  whole  eletflion  depended 
on  thetnfeheSi  and  the  books,  being  kept 
fecret. 

It  did  not  appear  that  the  books  had  ever 
been  demanded  of  the  port-reeve,  per^ 
fonally,  at  his  own  houfe. 

There  were  marks  of  rafures  in  many 
parts  of  thofe  Lampeter  books,  and  it  ap- 
peared, that,  when  objecftions  were  made  to 
the  identity  of  Mr.  Johnes's  voters,  on  the 
ground  of  a  difference  between  the  accounts 
they  gave  of  themfelves,  and  the  defcriptions 
in  the  books,  or  becaufe  of  rafures  in  .the 
'  entries 
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entries  of  their  admiffions,  his  agents,  par- 
ticularly Mr,  WatkinSj  anfwered,  that 
there  could  be  no  averment  againji  a  record^ 
and  that  parole  evidence  could  not  bs 
received  to  contradid:  a  record.  This  an- 
fwer  was  often  made  during  the  courfe  of 
the  eledion;  but  Mr.  Watkins,  in  his 
evidence,  faid,  that  he  had  only  made  fuch 
anfwer  in  cafes  like  the  following,  ^7*2:. 
where  a  voter  declared  that  he  had  been 
admitted  in  April,  and,  by  the  entry  of  his 
admiffion,  it  appeared  to  have  been  in  May. 
Several  witnefTes  faid,  That  notwithftand- 
ing,  and  after,  thofe  anfwers  by  Mr.  Johnes's 
agents,  many  queflions  were  put  to  his  vo- 
ters both  by  his  own  agents,  and  thofe  of 
Sir  Robert  Smyth,  to  afcertain  their  iden- 
tity. That  this  point  was  flridlly  fcruti- 
nized.  That  Sir  Robert  Smyth's  people 
did  not  offer  any  evidence  to  difprove  the 
identity  as  eftabliilied  by  the  examination 
of  the  voters  themfelves.  Mr.  Watkins 
faid,  he  particularly  recolleded,  that  feve- 
ral  had  been  reje(fted,  becaufe  the  parole 
account  they  gave,  of  the  dates  of  their 
Vol.  III.'  Q^  admif- 
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admlffions,  differed  from  the  entries  in  the 
books ;  and  that  none  feemed  to  be  received 
to  poll,  unlefs  the  mayor  was  fatisfied  of 
their  right,  nor  until  the  fitting  member's 
agents,  being  afked  if  they  were  fatisfied, 
faid  they  were. 

The  Committee,  after  hearing  the  coun- 
fel  on  both  fides  on  this  point,  refolved. 

That,  as  the  identity  of  Mr,  Johnes's 
voters  had  been  fcrutinized  at  the  poll,  it 
was  not  incumbent  on  his  counfel  to  iden- 
tify them  before  the  Committee  (D). 

After  this  lafl  refolution  was  declaredj 
the  counfel  for  the  fitting  member  ac- 
quainted the  Committee,  that  they  had  no- 
thing farther  to  offer.  The  poll  therefore 
remained,  according  to  their  admifiion,  with 
a  majority  of  58  in  favour  of  Mr.  Johnes, ;. 

The  reader  will  have  obferved,  that  all 
the  queftions  in  this  caufe,  except  thofe 
concerning  the  conflrudiion  of  the  flamp 
laws,  and  of  the  Durjiam  a(S,  were  mere 
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general  points  of  evidence.  There  were, 
befides,  two  particular  queflions  ofevidencfe 
determined  in  tlie  courfe  of  the  caufe. 

T.  Mr.  Watkyns,  having  flated,  in  his  evi- 
dence before  the  Committee,  the  arguments 
he  had  urged  vi^ith  the  mayor  againfl:  the 
rules  laid  dov^n  for  the  condudt  of  the  poll, 
was  going  on  to  mention  the  anfwer 
made  by  Mr.  Cuthbert,  counfel  for  Sir 
Robert  Smyth,  to  thofe  arguments. 

This  was  objeded  to. 

It  was  faid,  that  the  arguments  of  coun- 
fel could  be  no  evidence  of  the  facft,  and 
that  the  mayor  could  not  be  affedled  by 
what  a  gentleman  who  was  counfel  for  one 
of  the  parties  might  have  faid. 

The  counfel  for  the  petitioners  contended. 
That  whatever  a  third  perfon  faid  of  the 
mayor  in  his  prefence,  was  evidence  of  the 
mayor's  condu(5t  on  that  particular  occafion. 

The  Committee,  after  deliberation,  came 
to  the  following  refolution, 

Refolved,  That  the  anfwers  given  b^ 
Mr.  Cuthbert,  to  the  arguments  of  Mr. 
Watkins,  are  not  admiffible  evidence. 

0^2  2.  When 
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2.  When  the  Committee  had  deter- 
mined, that  the  counfel  for  the  fitting  mem- 
ber fhould  identify  thofe  of  his  voters  whofe 
defcription  on  the  poll  differed  from  that 
in  the  book,  they  were  going  to  call  Mr. 
Colby,  the  mayor,  to  prove  the  identity  of 
one  of  thofe  voters. 

On  the  part  of  the  petitioners  it  was 
objected, 

That  Mr.  Colby  was  criminally  charged 
in  the  petitions.  That  the  tendency  of  his 
evidence  muft  be  to  acquit  himfelf,  and, 
confequently,  that  he  was  not  an  admiffible 
witnefs. 

It  was  anfwered, 

That  nothing  criminal  had  been  proved 
againfl:  the  mayor  -,  for  that  it  had  appeared 
that,  in  conducing  the  poll,  he  had  adopted 
the  method  which  had  been  followed  at 
the  former  ele(flion. 

The  Committee,  after  deliberation,  re- 
folved. 

That  the  mayor  could  not  be  admitted 
to  give  evidence  (i). 

( 1 )  Fide  infra.  Cafe  of  Worcefter. 

e:f'   Lewis 
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Kl*  Lewis  Rogers  was  not  admitted  to 
give  evidence,  becaufe  he  had  been  in  the 
room  during  the  examination  of  other  wit- 
nelTes,  and  could  not  fay  he  was  an  agent 
on  the  trial  of  the  caufe. — The  rule  is  al- 
ways made  with  an  exception  as  to  agents. 

On  Thurfday,  the  7th  of  December,  the 
Committee,  by  their  Chairman,  informed 
the  Houfe,  that  they  had  determined, 

That  Thomas  Johnes,  the  younger,  Efcjs 
was  duly  eledled,  and  ought  to  have  been 
returned  (i). 

(i)  Votes,  p.  166,  167, 
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PAGE  187.  (A)  The  great  lo/s  of  time,  and 
the  confufion,  occafioned  by  the  ignorance  in 
which  the  parties  were,  till  the  caufe  came  on,  with 
regard  ^o  the  different  h^ads  of  objetfiion.  made  by  the 
oppofite  fide,  and  the  numbers  of  voters  objecled  to 
under  each  head,  were  fenfibly  felt  in  tl^is  cafe,  and 
in  the  following  cafe  of  Worcefter.  An  eafy  remedy 
might  be  provided.  By  extending  the  refolution  nien- 
tioned  in  the  Introdudion,  vol.  i.  p.  4.7.  No,  v. 
to  boroughs,  or  by  making  another  fimilar  refolution 
with  regard  to  them,  all  the  fcrutiny  and  examination, 
which,  being  now  carried  on  by  the  agents  on  each 
fide  during  the  trial,  clogs  and  retards  the  proceed- 
ings of  Committees  in  cafes  where  the  voters  are 
numerous  and  the  objedions  various,  would  be  an- 
ticipated. The  parlies  would  come  prepared  with  the 
exadt  knowledge  of  what  they  meant  to  admit,  and 
what  remained  to  be  litigated. 

The  enormous  length  of  time  which  the  Worcefter 

caufe  employed,   and  which  I  fear    may  beget,  in 

fome,  a  reluftance  to  take  ttie  chance  of  ferving  on 

2  Committees, 
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Committees  when  the  cafes  are  thought  to  be  of  the 
fame  fort,  has  fatisfied  feveral  members  of  Parliament 
of  the  expediency  of  what  1  now  propofe.  I  believe 
it  has  been  mentioned  in  the  Houfe  that  fuch  an 
amendment  of  the  former  refolution,    or   fuch  new 

refolution,  will   be  moved. As,   in  all  boroughs 

where  honorary  and  non-refident  freemen  vote,  the; 
voters  may,  and  in  fome,  I  believe,  already  do,  ex- 
ceed, in  number,  thofe  of  any  Ihire,  it  is  obvious,  that 
the  reafons  which  gave  rife  to  the  rulerefpe£ting  coun- 
ties, are  equally  ftrong  with  regard  to  fuch  boroughs. 
P.  205.  (B)  The  rules  concerning  the  admiffibi- 
lity  of  evidence  have  been  eftabliflied  chiefly  with  a 
view  to  thofe  tribunals,  where  the  departments  of 
trying  the  fails  of  caufes,  and  of  expounding,  and 
deciding  upon,  the  law,  are  entrufted  to  different  per- 
fOns.  When  thofe  two  provinces  centre  in  the  fame 
judges,  as  in  Eledion  Committees,  the  fame  ftridlnefs 
hardly  feems  to  be  neceflary,  Suppofe  a  quellion 
upon  the  admillibility  of  evidence  is  raifed  before  a 
Committee,  and  they  are  required  to  decide  upon  it, 
their  duty  then  is,  to  determine,  in  the  chara6ter  of 
judges  of  the  law,  whether  it  is  proper  to  lay  the 
evidence  offered,  and  objected  to,  before  themfelves, 
in  their  other  capacity,  of  jurymen.  Now,  in  truth, 
almoft  all  the  inconvenience  which  may  be  appre- 
hended from  an  improper  impreflion,  and  prejudice, 
occafioned  by  illegal  evidence,  is,  in  fuch  cafe,  al- 
ready incurred,  by  its  being  ftated  as  what  is  to  be 
proved,  before  it  is  actually  produced,  and  fivom  to, 
in  the  regular  form.  There  is  another  reafon  why 
0.4  it 
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it  is  not,  perhaps,  eflcntial  to  be  fo  fcrupulous  in  the 
cafe  of  Committees,  as  with  regard  to  common  ju- 
ries. The  law  fuppofes  Committees  to  be  acquainted 
with  the  nature  of  legal  evidence,  and  therefore  it 
muft  be  prefumed,  that,  if  they  do  admit  evidence 
which,  when  they  hear  it,  turns  out  to  be  illegal, 
they  will  lay  no  ftrefs  upon  it  in  forming  their  ver- 
di^.  Juries,  on  the  contrary,  by  intendment  of  law, 
are  confidered  as  unacquainted  with  the  nature  of  legal 
evidence. 

It  has  often  occurred  to  me,  that,  in  trials  at  nlji 
priusy  when  evidence  is  objected  to,  there  is  an  im- 
propriety in  allowing  the  counfel  who  offers  it,  to  ftate 
what  he  means  to  prove  in  the  hearing  of  the  jury, 
and  this  for  the  reafon  already  mentioned  ;  efpecially 
as  jurymen  are  too  apt  to  infer,  that  evidence  fo  of- 
fered muft  be  both  true,  and  fatal  to  the  party  who 
objedls  to  it,  merely  becaufe  it  is  objected  to.  Per- 
haps it  would  be  an  improvement,  when  queftions  of 
admiflibility  are  raifed,  that  the  jury,  as  well  as  the 
witnefles,  fhould  withdraw,  till  the  point  is  argued  and 
decided. 

P.  208.  (C);  The  meaning  of  the  refolution, 
coupled  with  the  explanation,  is  fufficiently  clear ; 
but  it  might  perhaps  have  been  more  accurately  ex- 
prefTed  in  one  refolution.     Thus; 

Refolved,  "  That  perfons,  whofe  admiflions  were 
"  entered  on  ftamps  be/ore  they  voted,  but  after  the 
*'  poll  began,  were  not,  on  that  account^  difqualified 
"  from  voting  at  the  laft  election." 

P.  215. 
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P.  215,  220,  226,   (D).  I  have  ventured  to  throw 
thefe  three  refolutions  into  a  more  accurate  and  tech- 
nical form,  than  that  in   which  they  were  delivered  5 
but,  in  order  to  be  fure    that  I  had  not  miftaken  ' 
their  meaning,   I  was  not  fatisfied  with  gathering  it 
from  the  conduft  of  the  parties,  and  the  Committee, 
in  confequence  of  the  refolutions  ;  I  talked  the  mat- 
ter over  feveral  times,  both  with  the  Chairman,   and 
the  counfel    on  both  fides.     To  convince  the  reader 
of  the  propriety  of  v.'hat  I  have  done,  it  will  be  fuf- 
ficient  to  ftate  the  words  of  one  of  the   refolutions, 
as  communicated  to  the  counfel,    and  entered  in  the' 
minutes; — of  that,  for  example,  relative  to  the  fixtli  • 
clafs  of  voters,     {fupra,  p.  220.) 

Refolved,    "  That  [  perfons   whofe  *  ]  admiffions 
"  [  were  *  ]  ftamped  within  twelve  kalendar  months 
*'  before   the  eledion,  are  legal  voters,    within  the- 
"  meaning  of  the  adl  of  3  Geo.  III."  eftatdo 

Now  it  could  never  be  the  meaning  of  the  Com- 
mittee that  fuch  perfons  were  legal  voters  whatever 
other  defedls  there  might  be  in  their  titles,  yet  the 
words  certainly  exprefs  that  propofition.  A  quali- >' 
fication  like  that  added  to  the  refolution  concerning 
the  fourth  clafs  [fupra,  p.  2c 8.)  was  underjlood  to  be 
tacitly  annexed  to  this. — The  inaccuracy  arofe  in  a 
manner  very  natural.     It  was  firft  propofed  (after  the 

*  The  words  included  between  thefe  marks  [  ]  are  not 
in  the  entry  in  the  minutes,  but  are  abfolutely  neceiTary  to 
make  the  fentence  complete. 

counfel 
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counfel  had  withdrawn)  to  put  the  queftion  in  the  nega- 
tive, thus,  '*  Refolvcd,  That,  &c.  are  not  legal  voters,'* 
This,  in  point  of  form,  would  have  been  proper  j  but, 
when  it  appeared  that  the  majority  of  the  Commit- 
tee were  for  over-ruling  the  objection,  inftead  of  new 
framing  the  queftion,  it  was  only  altered,  by  ftriking 
out  the  word  "  not" 

P.  216  (E).  It  is  no  wonder  that  a  want  of  pre- 
cidon  fliould  fometimes  be  obfervable  in  the  manner 
of  wording  refolutions  of  Committees,  for  they  are 
often  made  without  premeditation,  and,  if  the  mean- 
ing of  the  court  is  fufficiently  underftood,  it  is  not 
of  much  importance  to  the  particular  caufe  (though 
it  is  of  importance,  if  the  refolucion  is  to  be  of  au- 
thority, in  fubfequent  cafes)  that  it  fhould  be  exprefled 
with  a  critical  nicety.  Inaccuracies  xnjiatutes  are  not 
fo  pardonable  j  yet,  they  are  too  common.  The  fol- 
lowing is  one  of  many  inftances  which  might  be  pro- 
duced : 

By  the  flatute  of  18  Geo.  II.  cap.  18.  the  free- 
holder's oath  now  in  ufe  was  introduced. — By  that 
oath,  which  every  voter  at  a  county  eledlion  is  obliged 
to  take,  if  required  by  a  candidate  or  any  other 
voter,  he  is  to  fwear  that  he  has  been  in  the  a£lual 
poflefilon  or  receipt  of  the  rents  and  profits  of  his 
freehold  above  twelve  kalendar  months  j  (unlefs  it  came  to 
him  in  fome  of  the  ways  there  fpecified).  By  fe£l.  5, 
it  is  enaded,  in  like  manner,  that  no  perfon  fhall 
vote,  without  having  besn  in  a£tual  pofleflion,  &c. 
above  twelve  kalendar  months  ;  unlefs  he  is  within  fome 
of  the  exceptions.    There  is  a  fimilar  oath  and  pro- 

vifion 
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vifion  in  the  ftat.  of  19  Geo.  II.  cap.  28,  relative  to 
freeholders  in  counties  corporate,  and  the  words  con- 
cerning the  twelve  kalendar  months  are  exa6lly  the  fame; 
Can  any  one  clearly  decide  whether  the  twelve  months 
are  to  be  computed  backwards,  from  the  day  when  the 
particular  voter  polls,   or  from  the  day  when  the  elec- 
tion commenced  ?  The  interpretation,  according  as  it 
fliould  happen  to  be  one  way  or  the  other,  might,  on 
many  occafions,  decide  entirely  the  merits  of  an  elec- 
tion ;  for  it  may  happen  that  many  perfons  who  have 
been  freeholders  only  eleven  months  at  the  beginning  of 
the  poll,  fhall   have  been  in  pofleflion  above  twelve 
months  at  the  time  when  they  come  to  vote.  The  moft 
obvious  conftruftion  is,  that  the  computation  is  to  be 
from  the  day  when  the  voter  takes  the  oath,  and  gives 
his  vote.  Yet  we  can  hardly  prefume  that  the  legiflature 
meant    to  draw  one  line  with   regard  to  occafional 
freeholders  in  counties,  and  counties  corporate,  and 
another  with  regard  to  occafional  freemen  in  boroughs  ; 
and,  by  the  claufe  of  3  Gee.  III.  cap.  15,  cited  in  that 
part  of  the  text  to  which  this  note  refers,  a  freeman 
(who  is  not  within  the  exceptions  of  the  adl)  in  order 
to  be  entitled  to  vote,  muft  have  been  poflefled  of  his 
franchife  twelve  kalendar  months  "  before  the  firjl 
*«  day  of  the  eledion." 
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On  FrHay  the  26th  of  January,  1776,  (which  was 
the  fecond  day  of  the  meeting  of  the  Houfe  after  the 
Chriftmas  holidays)  the  Committee  for  trying  this  caufe 
was  to  have  been  balloted  for,  bur,  as  there  were  not 
too  members  prefent,  either  on  that  day,  or  the  day 
foncwing,  ihe  Houfe  acljourned,  and  the  ballot  did 
no'  take  place  till  the  Monday. 

On  Monday  the  29th  of  January,  the  Committee 
was  chofen,  and  confifted  of  the  following  Gentlemen  : 
Sir    Adam   Fergufon,    Bart.        \ 

Chairman, 
Sir  Walden  Hanmer,  Bart. 
Francis  Annefley,  Efq; 
Matthew  Wyldbore,    Kfq; 
Abel  Smith,  Efq; 
Tho.  Edwards  Freeman,  Efq; 
John  Rogers  Efqj 
John  Rolle  Walter,  Efq; 
Thomas  De  Grey,  jun.  Efq; 
George  Medley,    Efq; 
Cha.Warwick  Bampfielde,Efqi 
John  Tempeii,  Efq; 
Richard  Crofts.  Efq; 
I  Nominees. 

Sir  Georjre  Saville,  Bart. 
~     Charles  Mellifh,  Efq; 

Petitioner. 

Sir  Watkin  Lewe?,  Knight. 

"*^^  ■    Sitting  M::mberi. 

VHi     John  Walih,   Efq;       Thomas  Bates  Rous,  Efq; 

Counsel  y^r  the  Petittcver. 

Mr.  Kenyon,   Mr.  Hardinge,    and   (in  Mr.  Kenyon's 

abfence)    Mr.  Ardeii. 

For  Mr.  U^aljh.  -J^J^A;^ 

Mr.  Mansfield,  Mr.    Serjeant   Grofe,     and    (in  Mr. 
Li'd     Mansfield's  abfence)  Mr.  Morris  j  and,  afterwards, 
(in  Kn  abknce)  Mr.  Macdonald.  '    "'"-"' 

For  A^r,  Rous,  icncriO 

.yAdB^h  Mr.  Lee,  Mr.  Cooper. 

^  The  petitioner's  counfelobjeded  to  the  appear- 
ance of  the  tv/o  fitting  members  as  two  diilinft  parties, 
by  feparate  counfel.     This  produced  a  debate  in    the 
'• -dKoufe,  but  it  was  allowed  without  a  diviiion.     /^/V«? 
/i//r«7,   vol.  i.  p.  85  to  87.     (Note  S.j 
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Of  the  CITY  of 

WORCESTER, 

ON   Tuefday,  the  30th  of  January,  the 
Committee   met,    and    the    petition 
was  read.     It  fet  forth  i 

1.  That  the  two  fitting  members  had 
been  guilty  of  bribery,  by  themfclves  and 
agents. 

2,  That  the  mayor  and  feveral  alder- 
trien,  ^hd  Ju dices  of  the  city,  and 'many 
of  the  common  council,  had  aifted  as 
agents  of,  and  had  threatened,  canvafTed, 
and  folicited  great  numbers  of  freemen  to 
vote  for,  the  fitting  members,  and  had 
promifed  that   they  (hould   be  fet  down  as 

0^8  conflablcs, 

iiJisq  ft:: 
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conftables,  and  have  a  certain  reward  for 
their  votes ;  that  they  had  bribed,  and  at- 
tempted to  bribe  vi^ith  money,  and  other- 
wife  corrupt,  a  great  many  freemen,  to  in- 
duce them  to  vote  for  Mr.  WaKh  and  Mr. 
Rous,  or  one  of  them  ;  and  were  guihy  of 
divers  other  corrupt  and  illegal  pradices 
for  the  fame  purpofe. 

3.  That,  by  thofc  means,  and  other  un- 
due influence,  the  mayor,  aldermen,  and 
common  council,  as  agents  for  the  fitting 
members,  procured  many  to  vote  for 
them,  who  otherwife  would  have  voted  for 
the  petitioner. 

4.  That  the 'mayor,  feveral  of  the  al- 
dermen and  Juftices,  and  the  town-clerk,  for 
feveral  days  before,  and  during  the  elec- 
tion, had  met  together,  and  had  appointed, 
and  fworn  in,  many  freemen  (to  the  number, 
as  the  petitioner  believed,  of  300  and 
upwards,)  to  be  conftables,  under  a  pro- 
mife  from  thofe  perfons,  that  they  would 
vote  for  Mr.  WalQi  and  Mr.  Rous,  for 
which  they  were  to  have  certain  rewards  in 
money;  and  that  this  money  was  after- 
wards 
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wards  paid  to  them  out  of  the. funds  of  th^ 
city,  or  by  the  two  fitting  members.  - 

5.  That  a  peer  and  lord  of  Parliament 
had,  by  himfelf  and  his  agents,  interfered 
in  thq  eledtion,  by  publicly  canvaffing  and 
folicitlng  votes  on  behalf  of  Mr.  WalQi, 
and  by  ufing  threats  to  intinnidate  freemen, 
from  voting  for  the  petitioner,  in  violation 
of  the  privileges  of  the  Houfe,  and  the  free- 
dorn  .^of  eledion,  and  to  the  infringement 
of  ythe.jights  of  the  CommDns  of  Great 
Britain.  'J 

6.  That  the  flieriff  and  returning  ofEcei' 
of  the  city  (Worcefter  being  a  county 
corporate,  and  the  fheriff  the  returnirfg 
officer)  had  rejected  good  vote*  tendered 
for  -the  petitioner  i  and  had  admitted  per- 
fons.  not  qualified,  to  vote  fo*  the  fittir>g 
menibers.  iiJ3<l  ^^I    '''--' 

7.  That^-by  thefe  and  -  othef.^Eiiiaigql 
means,  the  fitting  members  had  prociH^d:- 
a  majority  oprthe  poll ;  but  that  the  Tn^fl>^' 
lily  of  lfigal.,vote$,w4s,in(.fayQiiF  ofdflhflfopiw 
tiuiicer  {^i).    ,_,;„, 5  M^i  V^d^-   bns    ;Y!>nani 

.:.-;v..'(i)  Votes,  310a.  1775.  P'  3''  32- 
Vol.  III.  R  The 
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The  laft  determination  of  the  right  of 
eledion  was  next  read  ;  and  then  the  (land- 
ing order  of  i6  Jan.  1775-6  (i). 

The  laft  determination  is  as  follows : 

II  Feb.  1747-8.  Refolved,  "  That  the 
"  right  of  eledtion  of  citizens  to  ferve  in 
*'  Parliament  for  the  city  of  Worcefter,  is 
**  in  the  citizens  of  the  faid  city,  not  re- 
**  ceiving  alms,  and  admitted  to  their  free- 
**  dom,  by  birth  or  fervitude,  or  by  re- 
*'  demption,  in  order  to  trade  within  the 
"  faid  city  (2)." 

The  eledion  began  on  Wednefday,  the 
1 2th  of  Odlober,  1774,  and  ended  on  Tuef- 
day,  the  i8ih. 

The  numbers  on  the  poll  were, 

For  Mr.  Rous  981 

For  Mr.  Walih  893 

For  Sir  VVatkin  Lewes  73G 

For  Mr.  Bearcroft  312 

So  that  Mr.  Rous  had  a  majority  of  245, 

and  Mr.  Walfli  of   157,  over  Sir  Watkin 

Lewes. 

(1)   Supra,  vol.    i.    p.  9;7,  100. 

{2)  Jcurri.  vol.  xxv.  p.  510.  col.  r. 

7       '  The 
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*rhe  objedts  of  the  petitioner  were  ; 

I.  To  prove  that  bribery  had  been  com- 
initted  by  the  fitting  members,  or  their 
agents 3  and  thereby  to  make  the  eIe(5tion 
void,  as  to  them. 

il.  To  difqualify  fuch  a  number  of  the 
voters  for  the  fitting  members,  and  to  add 
fuch  a  number  to  the  poll  for  the  peti- 
tioner, as  to  leave  a  majority  in  his  favour, 
and  entitle  him  to  be  declared  duly  eleded. 

III.  To  induce  the  Committee  to  make  a 
fpecial  report  to  the  Houfe  of  the  various 
matters  particularly  alleged  in  the  petition, 
againft  the  fitting  members,  the  corpora- 
tion, the  returning  officer,  the  peer  whofe 
influence  was  complained  of,  and  the  cor- 
rupted voters. 

Ift  Head.]  On  thefirfl:  head  witnefi^es  wqtq 
produced,  who  fwore  to  pofitive  zO:s  of 
bribery,  and.promifes,  by  Mr.  Wahh  him- 
felf,  and  by  his  agents.  There  was  no  at- 
tempt to  charge  Mr.  Rous  dire ^/y  i  but  ic 
was  contended,  that  Mr.  Waifli  and  his 
agents  were  to  be  confidered  as  age^nts  for 
R  2  Mr. 
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Mr.  Rous,  who,  therefore,  niuft  be  affedled 
by  what  they  had  done. 

lid  Head.]  On  the  fecond  head  there 
were  the  following  objedions,  to  different 
clafTes  of  voters  for  the  fitting  members. 

I.  To  a  gr^eat  number,  That  their  votes 
had  been  procured  by  money  or  promifes. 
This  was  the  m.ain  point  of  the  cafe,  be- 
ing fufficient,  if  proved  to  the  full  extent, 
to  have  given  the  petitioner  a  majority  over 
both  the  fitting  members. 

By  a  charter  of  James  I.  the  city  of 
Worcefler,  which  was  before  that  time, 
and  continues  to  be,  a  county  of  itfelf,  is 
incorporated  by  the  name  of  the  mayor, 
aldermen,  and  citizens  of  the  city  of  Wor- 
cefter.  There  is  a  common  council  com- 
pofed  of  two  bodies,  one  of  twenty-four, 
the  other  of  forty-eight,  making  together 
feventy-two  common-council  men.  The 
number  of  citizens  is  indefinite.  The 
mayor  and  fix  aldermen  are  chofen  annually 
out  of  the  twenty-four,  by  the  feventy-two. 
Thofe  fix  aldermen,  and  the  mayor,  are, 
8  by 
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by  their  offices,  the  Juflices  of  the  peace 
for  the  city. 

The  day  before  the  election  began,  the 
common  council,  the  greater  part  of  whom 
were  in  the  intereft  of  the  fitting  mem- 
bers, made  the  following  refolution  and 
order  : 

iiOa.  1774.  Refolved,  ««  That  it  be 
*'  recommended  to  the  mayor  and  Juftices 
"  to  appoint  fuch  a  number  of  conftables 
*'  as  they  (hall  judge  proper,  to  preferve 
"  the  peace,  during  the  election  of  members 
*'  to  reprefent  this  city  in  Parliament." 

Ordered,  **  That  the  expences  attending 
*'  fuch  appointment  be  defrayed  by  thiscor- 
"  poration." 

Accordingly,  about  three  hundred  were 
fworn  in,  and  they  received  one  (hilling  and 
fix-pence  a  day  from  the  chamberlain,  out 
of  the  money  of  the  corporation,  for  a 
week.  All  the  conflables,  except  about  ten 
or  twelve,  were  freemen ;  and  voted  for 
the  fitting  members.  At  former  eledions 
it  had  been  ufaal  to  appoint  a  certain 
number  of  fpecial  conftables  to  keep  the 
R  3  peace  j 


246  CASE      XXX. 

peace ;  but  they  were  not  fo  numerous  as  at 
this  ele(flion,  and  they  were  paid  in  equal  pro- 
portions by  the  candidates,  and  not  by  the 
corporation.  There  were  feveral  of  the  per^ 
fons  appointed  on  theprefent  occafion  lame, 
or  fo  infirm  as  to  be  incapable  of  doing 
the  duty  of  the  office;  infomuch  that,  a 
riot  having  happened  during  the  courfe  of 
the  poll,  it  was  thought  neceflary  to  fwear 
in  about  ten  or  twelve  able-bodied  water- 
men. Thcfe  watermen  were  the  only 
conftables  who  were  not  freemen. 

From  the  circumftancesjufl:  dated,  it  was 
contended ;  That  the  appointment  of  fo  many 
freemen  to  be  conflables,  was  only  colourable. 
That,  being  all  voters,  and  having  voted  for 
the  fitting  members,  the  money  paid  to  them 
Wcis  to  be  confidered  as  bribesgiventhemby 
the  corporation,  who  were  the  agents  of 
WalHi  and  Rous.  That  all  the  votes  of  the 
conftablcs,  therefore,  ought  to  be  ftruck  off 
the  poll. 

Befides  this,  there  were  witnefTes  who 
faid,  that  two  agents  of  Walih,  in  their 
prefence,    had   offered,    on    the    30th   of 

September^ 
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September,  to  a  company  of  about  25 
freemen,  to  make  tbem  conftables  if 
they  would  vote  for  Walfh  and  Rous, 
and  faid  they  rtiould  have  a  guinea 
from  each  candidate ;  and  that  many  of 
them  accepted  on  that  condition.  One  of 
the  witneiles  faid,  that  he  aflced  whether 
he  might  not  be  half  a  conflable  if  he 
polled  for  Walfh,  and  that  he  was  told  he 
could  not  be  a  conftable  unlefs  he  would 
vote  for  both.  Several  perfons  fwore  to 
declarations  of  voters  who  were  made  con- 
ftables, that  they  had  received  money  from, 
or  on  the  behalf  of,  Wallh,  and  that  they 
were  promifed  more. 

There  was  a  coniiderable  number  of  out- 
voters, refident  at  London,  Birmingham, 
Kidderminller,  and  other  places,  whofe  ex- 
pences  were  defrayed  by  the  fitting  mem- 
bers. It  was  alfo  fworn,  that  they  were 
promifed  money  for  their  trouble,  by  the 
agents.  Many  declared  that  they  had 
voted  in  the  expe^atiofj  of  a  reward.  Some, 
that  they  had  received  the  money,  after  they 
had  polled. 

R  4  2.  Ano- 
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2.  Another  objedlon  was.  That  a  great 
number  of  the  voters  for  Walfh  and  Rous 
did  not  appear  to  be  enrolled  in  the  corpora- 
tion-books. When  the  counfel  came  to 
this  part  of  the  cafe,  as  there  had  been  no 
previous  examination  of  the  books  by  the 
agents  en  both  fides,  (i)  the  Committee  di- 
reckd,  that  the  books  fliould  be  delivered 
to  the  agents  for  the  petitioner,  for  the  pur- 
pcfe  of  fearching  them ;  and  that  they 
ihould  report  to  the  Committee,  on  the 
day  following,  the  refult  of  fuch  fearch, 
According.iy,  Lord  Pvlahon,  (who  appear- 
ed a3  a  friend  of  the  petitioner)  attended 
by  xQvcn  or  eight  clerks,  fat  up  all  night, 
comparing  the  lift  of  the  voters  for  Walfh 
and  Rous  with  the  corporation-books;  and 
he,  as  well  as  the  clerks  who  had  been  em- 
ployed withhim,gavean  account,next morn- 
ing, of  the  method  they  had  piirfued,  and  that 
they  had  difcovered,  that  there  were  1 14 
perfons  on  the  poll  for  the  fatting,  mem- 
bers whofe  names  were  not  to    be  found 

(1)  rir/e  fiipra^  p.   23C5  231.    Cafe   of  Cardigan^ 
Note  (A.) 

in 
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in  any  of  the  corporation-books ;  befides 
29  who  were  defcribed  differently,  in  the 
books,  and  on  the  poll, as  to  their  profefiion. 
The  manner  in  which  they  had  examined 
the  books  was  this  :  An  alphabetical  lift 
of  all  the  voters  for  the  fitting  members 
was  fubdivided  into  fix  fmaller  lifts.  The 
names  beginning  with  the  letters  A.  B. 
and  C.  being  contained  in  one,  were  de- 
livered to  one  clerk,  thoie  beginning-  with 
D.  E.  F.  G.  to  another,  and  fo  on.  Then 
a  perfon,  aflifted  by  Lord  Mahon,  read  over 
all  the  entries  in  the  books,  from  the  begin- 
ning to  the  end.  Whenever  he  came  to 
the  name  of  any  perfon  v^'hich  was  con- 
tained in  one  of  the  lifts,  the  clerk  who 
had  that  lift,  ftruck  his  pen  through  the 
name.  Having  gone  through  the  whole 
in  this  way,  there  remained  114  names  in 
their  different  lifts  which  were  not  ftruck 
out,  and  which,  therefore,  they  had  not  found 
entered  in  the  books.  Afterwards,  how- 
ever, on  re-examination  of  the  books  by 
the  agents  on  both  fides,  the  number  of 
perfons  not  enrolled  was  reduced,  firft  to 

61, 
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6 1,  and  then  to  19.     The  19  were  given 
up  by  the  counfel  for  the  fitting  members. 

It  appeared,  that  there  had  been  great 
irregularity   with  regard  to  the  enrolment 
of  freemen.     Before  the  ftatute  of  5  Geo. 
III.  (i)  it  had  been  rhe  pradice  to  enrol  the 
freemen   on  a  ftamped  book,  not  to  give 
them  ftamped  dockets  of  their  admiffions, 
as    in    other    boroughs.       But    they    re- 
ceived on  their  admiilion  what  they   call 
Copies  ',  which  contain  the  freeman's  oath 
in  print,  and,  upon  the  top   or  bottom  of 
the  oath,  in  the  hand  of  the  under  clerk 
of  the  deputy  town-clerk,  a  memorandum 
of  the  name  of  the  freeman,  and  the  date 
of  his  admiffion   and   fwearing   in.      The 
prefent   deputy  town-clerk  had  enrolled  a 
great   many  who  had  produced    copies    of 
this   fort,   on   which   the   admifiions   were 
mentioned  as  prior  to  his  coming  into  the 
office.     He  faid,  he  had  been  informed  by 
his  predecefTor,  that  many  had  been  admit- 
ted, and  had  received  copies^  whom  he  had 
negleded  to  enrol,   and  that  he  had  delired 
}iim   to  enrol   them,  and  that   he  would 

(i)  Cap,  46.     Vide  fupra^  vol.  ii.  p.  138  to  j6o. 
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pay  him  for  it,  which  he  had  done  ;  and 
that  he  had  enrolled  them  according  to  the 
dates  on  the  copies.  He  had  alfo  enrolled 
others,  who  had  no  copies^  on  evidence  of 
their  having  exercifed  the  franchifes  of 
freemen  ;  or,  on  the  teflimony  of  perfons 
who  had  been  prefent  at  former  eledtions 
where  their  titles  were  ftridtly  fcrutinized. 

3.  A  third  obje<5lion  was,  That  certain  vo-- 
ters  had  been  made  freemen  by  redemption, 
but  not  in  order  to  trade  ivithin  the  city. 

4.  A  fourth,  That  fome,  who  claimed  as 
freemen  by  redemption,  had  only  paid  a 
colourable  trifling  fum,  and  v^^ere  to  be 
confidered  as  mere  honorary  freemen. — The 
counfel  for  the  petitioner  endeavoured  to 
eftabiidi,  that  there  is  a  certain  valuable 
confideration  or  fine  (20 1.)  paid,  when  the 
freedom  of  the  city  is  really  and  bofid  fide 
Required  by  redemption.  But  this  was 
not  much  infifted  on. 

5.  It    feems     honorary      freemen     arc 
entitled  to    exercife  every     franchife,    ex- 
pept  that  of  voting  in  eledions    of  mem- 
bers 
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bers  of  Parliament.  The  fons  of  ,fomc 
honorary  freemen,  traders  in  the  city,  had 
been  admitted  to  their  freedom,  as  having 
a  right  by  birth,  and  fome  under  this  de- 
fcriptlon  had  been  received  on  the  poll  for 
the  fitting  members.  Thefe  were  objected 
to.  It  was  contended,  that  the  father 
could  not  tranfmit  to  the  fon,  by  defcent, 
a  title  which  was  not  in  himfelf. 

6.  Two  voters  were  objected  to,  who 
live  in  houfes  which  are  in  the  gift  of 
fix  mafters,  or  guardians,  members  of  the 
•  corporation,  and  who  pay  no  rent,  but 
receive  is.  6d.  a  year.  It  was  argued, 
that  this  was  a  difqualification,  under  the 
words  of  the  lafl:  determination,  being  iil 
the  nature  of  alms, — It  did  not  appear,  that, 
in  former  times,  the  votes  of  perfons  living 
i\\  thofe  houfes,  had  been  objeded  to,  or 
lejeifted. 

Nineteen  perfons,  who,  before  the  eledion, 
had  claimed  to  be  admitted  to  their  free- 
dom, as  entitled  by  fervitude,  offering  to 
prove  the  execution  of  their  indentures,  and 

that 
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that  they  had  ferved  their  time,  and  wh(> 
were  refufed,  tendered  their  votes  for  Sir 
Watkin  Lewes,  and  were  rejedted  (i).  Ths 
ground  was  this :  They  were  apprentices 
I  to  the  corporation  for   the  manufacture  of 

Worcefter  China,  which  is  carried  on 
without  the  ^ity;  and  the  mayor  and 
aldermen,  who  have  the  right  of  admitting 
freemen  claiming  by  title,  contended,  that 
the  fervice  which  gives  a  title,  cannot  be  to 
a  corporate  body,  and  that  it  mull  be 
within  the  city. — Steel,  one  of  the  19, 
fued  out  a  mandamus,  which  was  tried 
after  the  election,  and  being  decided 
in  his  favour,  all  the  19  were  admitted 
freemen  in  December,  1774.  It  was  ar- 
gued, therefore,  that  they  fhould  be  put 
on  the  poll,  agreeably  to  the  received  rule 
in  limilar  cafes  (2). 

Illd  Head.]  On  the  head  of  the  fpecial 
report,  it  was  faid,  that  this  cafe  required, 
that  the  Committee  (hould,  in  that  man- 

( ^ )   ^^re  ? 

(2)  Vide  fupra^  vol.  i.  Cafe  cf  Shrewfbury.  Vol,  ii. 
Cafe  of  Sudbury.     Ir.fra.i  Cafe  of  Derby. 

ncr. 
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ner,  teftify  to  the  Houfe,  their  fenfe  of  ths 
corruption  which  had  taken  place ;  as  much 
at  leaft  as  any  of  thofe  cares  which  had 
already  been  the  fubjed:  of  fpecial  reports. 
The  common-council  had,  it  was  alleged, 
been,  in  its  corporate  capacity,  the  inftru- 
ment  of  bribery  for  the  fitting  mem- 
bers. The  pretext  of  appointing  fuch  a 
jiumber  of  condables,  was  but  a  grofs  ar- 
tifice, devifed  with  a  view  to  evade  the 
law,  and  they  deferved  to  be  particularly 
animadverted  upon  and  punifhed  by  the 
Houfe,  for  fuch  a  (hameful  abufe  of  their 
duty,  and  the  truft  which,  by  the  confti- 
tution  of  the  borough,  had  been  beftowed 
on  them. 

The  principal  ground  of  complaint 
againft  the  returning  officer  was,  that, 
after  having  rejeded  voters  for  the  peti- 
tioner, who  claimed  by  birth,  as  the  fons 
of  honorary  freemen,  he  had  admitted 
others  in  the  fame  predicament  for  the 
fitting  members. 

When  the  counfel  for  the  petitioner  were 
going  into  the    evidence^    concerning  the 

inter- 
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interference  of  the  peer,  complained  of  In 
the  petition,  the  counfel  on  the  other  fide 
objected  to  It.  They  argued,  that,  if  the 
interference  was  fuch  as  would  not  have 
been  improper  in  a  commoner,  (and  the 
contrary  was  not  pretended)  the  Com- 
mittee could  not  take  cognizance  of  it, 
being  only  a  matter  of  privilege,  which 
was  not  eflential  to  the  merits  of  the 
ek(ftion.  That  fuch  an  enquiry  might 
have  been  made  by  the  ancient  Committees 
of  eledlions,  which  were  alfo  Committees 
of  privileges;  but  that  now  there  is  a  di- 
ftindl;  Committee  of  privileges  appointed 
annually,  before  whom  fuch  a  complaint 
ought   to    be    carried. 

The  Committee,  however,  thought,  that 
they  were  bound  to  entertain  the  evidence, 
by  the  words  of  their  oath,  as  they  were 
fworn  to  try  the  ^natter  of  the  petition. 

The  evidence  on  the  part  of  the  fit- 
ting members  was  entirely  defenfive. 
The  dired:  acfrs  of  bribery,  and  the  pro- 
mifes  charged   upon    Mr.  Walih  and  his 

agents, 
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agents,  were  pofitively  contradlded  by 
perfons  faid  to  have  been  prefent  when 
they  took  place  \  and,  in  fome  inftances, 
by  the  perfons  who  were  faid  to  have  given, 
or  to  have  received,  bribes  j  and  thofe  per- 
fons perfiiled  in  denying  the  adls  of  bribery, 
when  confronted  with  the  witnefles  on  the 
other  fide. 

As  to  the  conftables,  the  purport  of  the 
evidence    was,    That   there   had  not    been 
above  loo  appointed,  till  after  feveral  pro- 
pofals  for  the  regular  conduct   of  the  poll 
had  been  rejeded  by  the  petitioner.     That 
it  was  firfl  propcfed,  that  the  voters  fliould 
poll  by  tallies,  which  Sir  Watkin  Lewes 
refufed  to  agree  to,  becaufe  the  two  fitting 
members  would  have  had   tvv^o   tallies  for 
his  one.     That,  on  this  objecflion,  an  offer 
was  made,  to  fuffer  him  to  poll   a  tally  for 
each   tally  polled  by  either  of  the  fitting 
members,    v/hich   he    alfj    refufed.       And 
that  he   likewife  would   not  confent  that 
a  partition  fhould  be  built,  for   the   voters 
in  his  intereft  to  come  to  poll  on  one  fide, 
and   thofe   in    the   intereft   of  the   fitting 

members 
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tlnembers  on  the  other,  which  was  meant 
as  an  expedient  for  preventing  riots.  That, 
at  the  eledion  in  1773,  which  was  con- 
tefted  between  him  and  Mr.  Rous,  (Mr; 
Jackfon,  then  mayor,  being  a  friend  to  Sir 
Watkin)  a  great  number  of  conftables  had 
been  appointed  of  his  party,  who  went 
armed  with  bludgeons,  and  occafioned  great 
riots  and  confufion.  That,  at  the  prefent 
ele<5lion,  there  was  at  leaft  200  or  300 
perfons,  called  body-guardfmen,  who  were 
chofen  by  clubs  of  Sir  Watkin's  friends  in 
the  different  parillies,  and  Vv'ho  attended 
him  during  the  eledion.  That  they  were 
paid  two  {hillings  a  day  each,  out  of  a 
fund  raifed  by  the  fubfcription  of  the  mem- 
bers of  the  clubs  ^,  That  this  circum- 
ftance  had  convinced  the  magiftrates,  that 
at  Jeaft  100  conftables  would  be  necelTary 
to  keep  the  peace;  and  that,  when  Sir 
Watkin  declined  confenting  to  any  plan  for 
taking  the  poll  in  a  regular  manner,  it  be- 
came neceffary  to  augment  thenumber.  That, 

*  It  appeared  that  Sir  V/atkin  did  not  contribute 
to  this  fund. 

VoL.IIL  S  ^ 
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as  the  intention  was  to  appoint  none  but 
inhabitants,  and  friends  to  the  corporation, 
it  was  natural  that  moft  of  the  conftables 
fhould  be  freemen,  (the  majority  of  the  in- 
habitants being  fo)  and  that  they  {hould  vote 
for  the  two  candidates   whofe    caufe   was 
efpoufed  by  the  corporation.     That  there 
were  no  queftions  afked  of  the  conftables 
about  their  votes  when  they  were  fworn  in. 
That  their  aptjointment  could  not  be  meant 
to  influence  them  in  favour  of  Walfh  and 
Rous,  for  that  they  had  all  promifed  their 
votes  tc>  thofe  gentlemen  before.    That  the 
few  infirm  perfons   made  conftables  were 
appointed  to  afford  them  a  protecftlon  under 
that  charader.     The  promifes  of  money  to 
the  conftables  (except  the   is.  6  d.  a  day) 
were   politively   contradided,    by  the  wit- 
neffes  for  the  fitting  members ;  only,  the 
mayor  faid,  he  had  given  half  a  guinea  to 
oneperfon,  as  charity,  out  of  his  own  pockety 
It  was  contended,  that  when  voters  come 
from  a  diftance  to  ferve  a  candidate,  it  is 
not  bribery  to  pay  them  a  reafonable  com- 

penfation  for  their  lofs  of  time. 

It 
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It  was  proved,  that  Mr.  Walfh  had  re- 
peatedly told  his  agents,  that  they  muft 
not,  upon  any  account,  give,  or  promife, 
money  or  other  reward,  to  the  voters ;  and 
thofe  who  attended  him  on  his  different 
canvafTes  fwore,  that  he  never  went  out 
on  thofe  occafions,  without  firft  emptying 
his  pockets  of  all  the  money  in  them. 

I  have  thus  given  a  general,  though  far 
from  a  complete,  account  of  the  nature 
and  tendency  of  the  evidence  prpduced  on 
both  (ides  in  this  cafe;  not  from  a  perfua- 
iion  that  it  can  be  of  much  fervice  on  any 
future  occafion,  but  merely  to  convey  to 
the  reader  fome  idea  of  a  caufe  which,  on 
account  of  its  great  length,  as  well  as 
many  other  circumftancts,  attracted  in 
an  extraordinary  degree  the  attention  and 
curiofity  of  the  Public.  It  feemed  to  be 
fcnderfiood  Jrcm  tke  beginnings  that  unlefs 
all  the  conftables  were  fet  afide,  a  majo- 
rity of  votes  muft  remain  wirh  Mr.  Rous  : 
After  the  differ  em  inJpeBions  rf  the  bocksy 
by  ivhick  the  enrolment  of  fuch  a  inimher  of 
S  2  perfons 
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perfons  had  been  dif covered  who  were  ohjeBed 
to  as  not  enrolled^  it  appeared  to  be  thought 
neceffary  that  all  the  conftables  fliould  be 
flruck  off  the  poll,  to  leave  the  petitioner 
a  majority  over  Mr.  Walfh.  The  Com- 
mittee, if  this  was  really  fo,  had  only  ta 
adl  as  a  jury,  in  determining  the  caufe. 
Indeed,  the  cafes  of  Chippenham  and 
Stockbridge  ■'^  were  mentioned,  and  it  was 
argued,  (but  feemingly  not  with  much 
hopes)  that,  on  the  authority  of  thofe  cafes, 
it  is  not  necefiary  for  a  petitioner,  who 
has  proved  bribery  on  a  fitting  member,  to 
difqualify  a  majority  of  his  votes,  in  order 
to  entitle  himfelf  to  the  feat.     At  lead,  the 

Committee  made  no  uarticular  determination 

i. 

on  any  of  the  different  points,  and  nothing 
can  be  inferred  with  regard  to  them,  from 
their  ultimate  decifion. 

Several  important  queftions  of  evidence 
were  very  fully  diicu fled  by  the  counfel,  and- 
determined  by  the  Committee.  To  the  chief 
of  thefe  J  paid  particular  attention,  and  I 
fhali  give  a  faithful  flate  of  them;  being 

*  Supra,  vol.  ii.  p.  404.  414. 

daily 
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daily  more  and  more  convinced,  by  my  at- 
tendance on  ele(n:ion  caufes,  that  it  is  highly 
necefTary  that  certain  fixed  rules,  with  regard 
to  evidence,  {hould  be  adopted  and  adhered 
to  by  all  Committees,  and  that  the  deter- 
minations of  former  Committees  on  this 
fubjed;  {hould  be  preferved  in  writing,  be- 
caufe,  if  they  are  not,  they  will  be  cited 
and  urged  as  authority  to  other  Commit- 
tees, from  mere  memory  ;  which  is  always 
extremely  fallacious,  and  grow-  daily  more 
fo  as  the  intervening  diftance  of  time  con- 
tinues to  increafe. — I  fhall  didinguifh  the 
different  points  according  to  the  days  when 
they  were  argued  and  decided. 

[i.]  30  Jan.  Mr.  Williams,  the  returning 
officer,  being  called  by  the  counfel]for 
the  petitioner,  to  produce  the  poll,  the 
counfel  on  the  other  fide  propofed  to  crofs- 
examine  him  as  to  the  appointment  of  the 
conflables,  and  other  points  of  the  cafe. 

This  was  objecled  to,  as  contrary  to  the 

pi-a6lice  of  Committees,  and  as  what  would 

S^  be 
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be  extremely  inconvenient  to  the  petitioner's 
counfel,  by  anticipating  the  defence,  before 
they  had  examined  witneiTes  to  eliabhlb  the 
charge. 

On  the  part  of  the  fitting  members  it 
was  anfwered,  That  it  is  the  eftabHQied 
practice  in  other  courts  of  jiiftice,  for  one 
party  to  crofs-examine  witneiTes  called  by 
the  other  party  merely  for  the  produd:ion 
of  deeds,  or  writings ;  and  that,  as  the 
petitioner's  counfel  might  call  their  witr 
nefles  in  the  order  they  chofe,  the  incon- 
venience, if  any,  v/as  to  be  imputed  to 
themfelves. 

The  court  being  cleared,  the  Committee, 
^fter  deliberation,  determined. 

That  the  counfel  for  the  fitting  mem-^ 
bers  fliould  not  crofs-examine  the  witnefs, 
to  the  appointment  of  the  ccnftables,  ai 
that  tune. 

[2.]  3*  Jn.  One  Jam.es  Fincher  was  go-. 
ing  to  give  an  account  of  the  conduct  of  a 
Mr.  Swift,  tending  to  affect  Mr.  Walfli. 

The 
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The  petitioner's  counfel  objefted  to  this, 
becaufe  -no  evidence  had  been  previoufly 
given  to  (hew  that  Swift  was  an  agent. 

The  point  was  argued,  and  the  court 
being  cleared,  the  Committee,  after  deli- 
beration, refolved, 

*'  That,  when  evidence  is  propofed  to 
*'  be  produced  of  the  criminal  ad:s  or  con- 
*'  verfation  of  any  perfon  alleged  to  be  an 
"  agent  of  any  of  the  parties,  agency  fhall 
**  be  previoufly  proved." 

This  refolution  was  accompanied  with 
the  following  diredlion  to  the  counfel  : 

**  The  Committee  exped  that  thecoun- 
"  fel,  immediately  after  proving  the  agency 
**  of  any  perfon,  fliall  proceed  to  the  proof 
<'  (A)  of  the  criminality  of  fuch  agent." 

^  The  Idea  of  an  agent,  whether  ge- 
neral, or  for  a  fpecial  purpofe,  or  fino]e 
ad  J  whether  formally  commiffioned,  iqdi- 
redlly  authorized,  or  avowed  after  the  ad: 
done,  does  not  feem  to  be  of  difficult  com- 
prehendon.  Yet  the  fevcral  definitions  of 
S  4  ''  agent," 
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''  agent/*  which  were  given  in  this  caufe, 
were  very  far  from  being  fatisfaclory.  They 
ferved  ftrongly  to  confirm  the  old  maxim  i 
Dejinitiones  in  jure  funt  periculofce. 

[3.]  19  Feb.  On  the  7th  of  February, 
oneThomas  ColUnshad  been  examined,  and 
it  appeared  that  he  had  gone  to  different 
voters  in  the  intereft  of  the  fitting  mem- 
bers, pretending  to  be  their  friend,  in  or- 
der to  draw  from  them  declarations  that 
they  had  received  money  for  their  votes ; 
but,  in  giving  his  evidence,  he  prevaricated 
in  the  grcffeft  manner.  On  the  joth  of  Fe- 
bruary, he  was  publicly  reprimanded  by 
the  Chairman.  On  the  19th,  the  counfel 
for  the  petitioner  having  .propofed  to  call 
him  again,  the  counfel  on  the  other  fide 
objeded  to  it.  They  faid,  that,  after  hav- 
ing been  cenfured  by  the  Committee  for 
prevarication,  he  certainly  could  not  merit 
any  credit  from  them.  It  appeared,  like- 
wife,  that  he  had  been  in  the  room  fince, 
during  the  examination  of  oiher  witnefi'es, 
and  it  is  a  rule  laid  down  at  the  begin- 
ning of  every  caufe,  that  no  v/itnefi"es  (hall 

be 
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be  adinitted,  who  have  been  prefent  whea 
others  were  giving  their  evidence  (i). 

The  Committee  did  not  permit  him  to 
be  called. 

i^  After  this,  a  paper  was  parted  on  the 
door  of  the  Committee-room,  by  order  of 
the  Committee,  to  acquaint  all  perfons  with 
the  above-mentioned  rule.— The  eifed;  of 
this  rule  is  in  a  great  meafure  loft 
when  a  caufe  lafls  for  a  number  of  days, 
or  weeks,  for  the  witnefTes  have  feveral 
ways  of  hearing  what  has  been  given  in 
evidence,  before  they  are  called,  without 
coming  to  hear  it  themfelves.  Among  the 
great  concourfe  of  people,  who,  from  cu- 
riofity  or  intereft,  are  conftantly  in  the 
room,  there  are  many,  who  for  the  fake  of 
converfation,  and  fome,  who,  for  worfe  pur- 
pofes,  relate  what  'has  palled.  Copies  of 
the  minutes  of  each  day  being  delivered  to 
the  agents  on  both  fides,  their  contents 
tranfpire ;  and  the  news-papers  are  alfohlled 
with  a  fort  of  daily  hiflory  of  the  proceed- 

(i)  Supra,  Cafe  of  Cardigan,  p.  229. 

ings. 
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ings.  Towards  the  end  of  this  caufe  Se- 
veral witnefl'es,  who  came  to  contradidt 
what  had  been  fworn  in  the  beginning,  de- 
clared, that  what  they  knew  of  the  evi- 
dence, they  had  learned  by  reading  the 
news-papers  in  the  country. 

[4.]  22  Feb.  The  mayor  of  the  preced- 
ing year  is,  by  the  general  ufage  of  Wor- 
certer,  chofen  one  of  the  aldermen  and 
Juftices,  for  the  year  after  his  mayoralty, 
and  is  called  high  alderman.  He  has  no 
particular  authority  more  than  the  others, 
and  there  is  no  dire«flion  in  the  charters  of 
the  city  which  make  it  neceflary  to  make 
the  mayor  of  the  former  year  an  alderman. 
The  counfel  for  the  petitioner  propofed  to 
produce  evidence  to  prove,  that,  before  the 
ele(5iion,  a  Mr.  Jackfon,  who  was  in  the  in- 
tereft  of  the  petitioner,  had  been  chofen 
mayor  for  the  foregoing  year,  becaufe  it  was 
an  expenfive  office  j  and  that  he  had  been 
palTed  by  in  the  eledlion  year,  and  another 
perfon  m.ade  high  alderman,  left,  in  the 
capacity  of  a  Juftice,he  (hould  havecounter- 
aded  the  partial  appointm.ent  of  ccnftables. 

On 
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On  the  part  of  the  fitting  members,  this 
evidence  was  oppofed  as  immaterial^  fince 
it  was  not  contended  that  the  conftitutioa 
of  the  borough  required  the  appointment 
of  Jackfon  to  be  an  alderman. 

The  counfel  for  Sir  Watkin  Lewes  faid, 
that,  as  the  general  pra(ftice  had  been  broken 
through  in  the  cafe  of  Jackfon,  this  was 
a  very  proper  circumftance  to  be  laid  be- 
fore the  Committee,  in  fupport  of  the 
charge  of  criminal  partiality  againft  thp 
corporation. 

The  evidence  was  admitted. 

fj".]  27  Feb  Sufannah  Bevan,  one  of  the 
witnefles  for  the  petitioner,  had  fworn  to 
an  a(5l  of  bribery  by  one  Michael  Brown, 
ihi  agent  for  Mr.  Walfb. — The  counfel  for 
Mr.  Walfh  propofed  to  call  Brown  himfelf 
to  contradi(ft  her  evience. 

This  was  objecfted  to. 

It  was  argued.  That,  both  from  principle 
and  former  determinations,  it  was  clear, 
that  he  was  an  incompetent  witnefs  for 
fuch   a   purpofe.— That    in    the   cafes   of 

Milborne 
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Milborne  Port  (i)  and  Shafteibury  (2),  the 
teftittiony  of  agents  had  been  refufed,  when 
offered  to  contradid  the  evidence  given  of 
their  ads.  That,  in  the  preient  caie,  the 
agents  were  complained  ol  in  the  petition, 
and  were  therefore  to  be  confidercd  as  parties 
to  the  caufe.  1  hat  to  permit  an  agent  of  Mr. 
Walfli  to  difprove  an  adt  of  biibery  done  by 
fuch  agent,  was  in  effed  to  receive  Mr.  Wahh 
himfelf  to  difprove  it.  That  a  witn.  fs  ought 
not  to  be  put  in  a  fituation  where  he  muil: 
either  accufe  himfelf,  if  he  has  been  guilty 
of  bribery,  and  expofe  himfelf  to  tlie  dan- 
ger of  a  fpecial  report  and  a  profecurion  in 
the  Houfe  of  Commons,  fimilir  to  thofe 
carrying  on  in  the  cafes  of  Shaftefbury  and 
Hindon,  or  elfe  fubmit  to  the  temptation 
of  acquitting  himfeh^  by  the-crime  of  per- 
jury. That,  in  this  point  of  view,  fuch  a 
witnefs  muft  be  cor.fidered  as  intereftcd -y 
and  that,  in  the  courts  of  law,  the  mofl;  re- 
mote degree  of  hiterefi  is  fufficient  to  ren- 
der evidence  inadmiffible.  Thatj  ifitfhould 
be  once  determined  that   agents   may   be 

^'^^      (l)  Supra^  vol.  i.  p.  134, 
(2)  Vol.  ii.  p.  308. 

-.  -    ^  oroduccd 
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produced  to  deny  a6ts  charged  upon  thenig 
whenever  they  are  not  produced  the  in- 
ference will  be  that  they  are  confcious  of 
guilt.  That  the  cafe  of  the  perfons  now 
under  profecution  in  the  cafe  of  Shaftef- 
bury  would  be  peculiarly  hard,  if  it  ftiould 
turn  out  that  another  Committee  admitted 
a  fort  of  evidence,  of  which  if  th^y  could 
have  availed  themfelves,  perhaps  the  report 
againft  them,  and  the  confequent  proceed- 
ings, might  have  been  prevented.  That,  if 
one  candidate  were  to  be  guilty  of  bribery 
without  the  intervention  of  agents,  and 
another  fhould  bribe  only  through  the  me- 
dium of  agents,  though  each  would  be 
equally  guilty,  the  firfl;  would  not,  and  the 
other  would,  by  converting  his  agents  into 
witnefTes,  have  it  in  his  power  to  contra- 
dict the  proof  of  his  guilt. 

On  the  part  of  Mr.  Walih  and  Mr.  Rous, 
(for  though  Brown  was  Mr.  Walfh's  wit- 
nefs,  the  Committee,  after  a  debate  at  the 
bar  on  the  fubje(51:,  agreed  to  hear  Mr, 
Rous's  counfel  on  this  queflion,  to  prevent 
7  a  new 
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a  new  argument  if  it  (Iiould  arife  again  in 
his  part  of  the  cafe)  it  was  faid. 

That  Brown's  evidence  was  certainly  ad- 
mlffible.  That  he  was  no  party  to  the 
caufe,  the  only  parties  being  Sir  Watkin 
Lewes  and  the  two  fitting  members.  That 
what  he  might  fay  on  his  examination 
could  not  be  produced  againft  him  on  any 
other  occafion  ;  and  that,  belides,  he  would 
on  no  fuppofition  be  under  any  neceflity 
of  criminating  himfelf,  becaufe  he  would 
not  be  obliged  to  give  any  anfwers  that 
would  have  that  effeift.  Ihat,  inftead  of 
opening  a  door  to  perjury,  by  admitting 
fuch  evidence,  the  Committee  would  give 
witnefTes  an  opportunity  of  perjuring  them- 
felves,  without  the  danger  of  contradiction, 
by  rejecfting  it.  That,  in  a  profecution  for 
bribery  in  Weftminfter  Hall  again H:  Mr. 
Walfli,  Brown  would  be  a  competent  wit- 
nefs.  That,  if  a  perfon  charged  as  an  agent 
fhould  be  holden  not  to  be  a  competent 
witnefs,  it  would  be  an  eafy  matter  for  li 
petitioner's  witnelTes  to  deprive  a  fitting 
member  of  the  teflimonv  of  ail  his  friends, 

and 
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taufe,  two  of  the  candidates  having  flood 
and  of  thofe  whom  he  might  particularly 
choofe  to  accompany  him  in  all  his  con- 
verfations  with  voters  in  order  to  be  able 
to  contradifl  any  falfe  accufation,  by  Avear- 
ing  that  thofe  perfons  had  a<fted  rs  his 
agents.  That  objedlions  which  only  go 
to  the  credit  of  a  witnefs,  ought  not  to  be 
attended  to  in  a  queflion  of  admiffibility. 
That  the  diftindion  is  well  known,  and 
clearly  eftablifhed  in  the  courts  of  common 
law.  That  the  Committee,  after  having, 
as  a  court  of  law,  admitted  Brown's  evi- 
dence, would  judge,  in  the  capacity  of  a 
jury,  of  the  degree  of  credit  due  to  it. 
That,  as  to  the  cafe  of  Milborne  Port,  the 
objedion  had  not  been  taken  by  the  courH; 
fel,  but  was  fuggefted  by  one  of  the 
members  of  the  Committee,  and  that  the 
counfel  on  both  fides  were  aflonifhed 
when  they  found  it  had  prevailed.  That, 
however,  the  circumftances  of  Ma' 
Medlycot,  whofe  evidence  was  reje(5ted 
in  that  cafe,  were  peculiar;  for  that  he 
was  not  a  mere  common  agent,  but  wag^i 
in  truth,  the  perfon  chiefly  concerned  in  the 
8  entirely 
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entirely  upon  his  interefl  in  the  borough* 
That  in  the  cafe  of  St.  Ives,  (which  was 
pofterior  to  thofe  of  Milborne  Port  and 
Shaftefbury)  on  the  authority  of  thofe 
cafes,  the  counfel  for  the  petitioners  had 
objeded  to  the  evidence  of  one  Robinfon, 
an  agent  for  the  fitting  members,  who  was 
charged  by  their  witnefles  with  ads  of 
bribery,  but  that  the  objeSion  was  over- 
ruled by  the  Committee,  and  the  evidence 
admitted.  That  this  part  of  the  cafe  is 
not  mentioned  in  the  printed  report,  but 
that  they  knew  it  to  have  been  as  now  Hated, 
one  of  themfelves  having  been  the  perfon 
who  took  the  objedion.    (i) 

The  Committee,  after  long  deliberation 
during  that  day,  and  part  of  the  day  fol- 
lowing, refolved  to  admit  the  evidence  (B). 

[6.]  I  March*  One  Wintle  having  fworn 
that  he  faw  Mr.  Wahh  give  a  bribe  to  one 
Elias  Gregg  or  Gregory,  the  counfel  for 
the  petitioner  objeded  to  the  calhng  Gregg 
bimfelf  to  contradid  Wintle's  evidence. 

<i}  Mr.  Mansfield. 

They 
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They  faid,  That  a  voter  is  certainly  inte- 
refted  to  difprove  what  may  tend  to  anni- 
hilate his  own  vote,  and  that  therefore,  ac- 
cording to  the  do(5trine  of  Weftminfter  Hall, 
Gregg's  evidence  was  inadmiffible.  That, 
on  this  ground,  the  evidence  of  a  free- 
holder, in  the  cafe  of  Haflemere,  had  been 
rejeded,  when  propofed  to  be  called  to 
prove  the  right  of  perfons  in  the  fame 
lituation  with  himfelf. 

It  was  anfvvered. 

That  this  cafe  was  different  from  thofe  of 
freeholders,  freemen,  or  others,  called 
to  prove  a  general  right  of  eledion  in 
perfons  of  their  own  defcription,  becaufe 
they  have  an  intereft  to  eflablifh  a  per^ 
manent  right,  which  they  may  exercife 
on  future  occafions.  That  a  voter  who 
comes  to  declare,  whether  he  has,  or  has 
not,  been  bribed,  hath  not  fuch  an  intereft; 
for  that,  whatever  the  fad:  might  turn 
out  before  the  Committee,  his  future 
right  to  vote  would  not  be  afFeded.  That 
the  competency  of  a  voter  to  give  evidence 
concerning    his    being    bribed    cannot  be 

Vol.  III.  T  denied, 
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denied,  fince  the  legillature  has  prefcribed 
that  they  fi:iall,  at  the  poll,  give  evidence 
of  it  upon  oath,  if  required.  That,  on  the 
trial  of  the  former  cafe  of  Worcefter,  a 
man  who  v^'as  charged  with  having  re- 
ceived js.  3d.  from  Mr.  Rous  for  his 
vote,  was  admitted  to  contradidt  the 
charge. 

In  reply,  It  was  contended, 

That,  if  a  permanent  right  of  voting  Is 
allowed  to  be  a  fort  of  Intereft  fufficlent  to 
render  a  witnefs  incompetent,  the  exercife 
of  that  right,  but  for  once^  is  an  intereft 
of  the  fame  kind,  and  only  differs  in  de- 
gree, and  that  the  fmalleft  degree  of  intereft 
is,  in  the  courts  of  law,  an  infurmountable 
objection  to  the  admiffibility  of  a  witnefs. 
That  the  bribery-oath,  which  may  be  ad- 
minifiered  at  the  poll,  is  only  a  fort  of 
parliamentary  teft,  and  cannot  be  confi- 
dered  as  a  difpenfation  to  a  perfon,  other- 
wife  incompetent,  fo  as  to  make  him  a 
witnefs  on  a  trial  before  a  Committee. 
That  in  the  former  cafe  of  Worcefter  the 
obje<ftion  had  not  been  taken. 

The 
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The  court  being  cleared,  the  Committee 
deliberated  among  themfelves,  and  then 
adjourned ;  and,  next  day,  after  delibe- 
rating again,  the  Chairman  informed  the 
counfel,  that  they  had  determined  to  repel 
the  objedion  to  Gregg's  evidence. 

[7.]  4  March.  Mr.  Mathers,  the  mayor, 
was  propofed  to  be  called  as  a  witnefs,  to 
difprove  the  charge,  againft  himfelf,  and  the 
other  Juftices,  that  they  had  abufed  their 
corporate  powers,  and  had  corruptly  joined 
in  making  conftables  for  the  purpofe  of 
influencing  the  eledtion. 

His  evidence  was  objedled  to,  on  the  part 
of  the  petitioner;  They  faid. 

That,  as  there  was  a  fpeclfic  charge 
againfl  the  mayor,  in  the  petition,  and 
the  petitioner  had  applied  to  the  Com- 
mittee for  a  fpecial  report  concerning  his 
conduct,  and  that  of  the  other  members 
of  the  corporation,  he  was  clearly  a  party 
to  the  caufe,  and  could  not  be  a  witnefs. 

The  anfwer  to  this  was, 
That,    if  a  man's    tiftimony   could   be 
rendered  inadmiflible  by  a  fpecific   allega- 
T  Q.  tion 
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tion  againfl:  him  in  the  petition,  this  would 
be  a  ftill  more  effedtual  way  of  depriving 
the  fitting  member  of  all  his  witnefTes, 
than  the  other  method  which  had  been 
tried,  of  deflroying  the  competency  of  a 
witnefs  by  fwearing  that  he  was  an  agent. 
It  was  alfo  obferved,  that,  almoft  in  every 
petition,  there  is  a  charge  again  ft  the  re- 
turning officer ;  and  yet,  that  in  moft 
election  caufes,  tried  during  this  and  the 
preceding  fefiion,  the  returning  officer  had 
been  examined  as  a  witnefs. 

The  Committee,  after  deliberation,  re- 
folved, 

To  admit  the  evidence. 

[8.]  The  counfel  for  the  fitting  mem- 
bers objeded,  in  the  beginning  of  the 
caufe,  to  the  admiffion  of  evidence  to 
prove  the  declarations  of  voters,  that  they 
had  been  bribed  (i).  The  Committee, 
however,  admitted  fuch  evidence  as  againft 

(i)  PldefupraiQ&(&  of  Shaftcfbury,  vcl.  ii.  p.  30S, 
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the  voters  themfelves,  fo  as  to  annul 
their  votes  j  but  not  as  agalnft  the  fitting 
members,  fo  as  to  difqualify  them. 

There  was  confiderable  difficulty  in  this 
cafe,  about  the  manner  in  which  the 
counfel  were  to  proceed.  When  Mr. 
Wahh's  Counfel  opened  his  cafe,  it  was 
expected,  on  the  part  of  the  petitioner, 
that  the  counfel  for  Mr.  Rous  iliould  pro- 
ceed immediately  to  open  his.  But  they 
did  not  j  and  when  they  came  to  examine 
i/2  chief  the  witneffes  called  on  the  part 
of  Mr,  Walih,  this  was  objeded  to  by  the 
petitioner's  counfel.  They  faid,  that  if 
joint  defendants  are  permitted,  in  courts 
of  law,  to  examine  one  another's  witneffes, 
when  they  make  their  defence  feparatJy,- 
it  is  only  after  each  has  opened  his  de- 
fence. That  what  was  now  attempted 
would  be  attended  with  great  inconve- 
nience to  the  petitioner,  as  he  could  not 
be  prepared  to  meet  or  obviate  the  effe(5l 
of  evidence,  when  the  ufe  to  be  made  of  it 
had  not  been  explained. 

T  3  The 
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The  Committee  were  of  opinion  with 
the  counfel  for  the  petitioner.  They  them- 
felve%  however,  foon  after,  (finding  that, 
on  the  crofs  examination  of  the  witnefTes 
for  Mr.  Walfh,  many  things  would  come 
out  concerning  Mr.  Rous,  which  they 
would  lofe  the  benefit  of,  if  Rous's  coun- 
fel fhould  not  afterwards  call  the  fame 
witnelTes),  defired  that  the  counfel  for  Mr. 
Rous  might  be  permitted  to  crofs-examine 
them. — This  was  accordingly  agreed  to 
by  the  Committee;  who,  at  the  fame  time, 
required,  that  Mr.  Rous's  cafe  might  be 
opened  as  foon  as  pofTible. — There  was  a 
feparate  fumming  up  for  him,  and  for  Mr, 
Walfli,  on  different  days;  and  then  a  ge- 
neral reply  by  the  counfel  for  the  pe- 
titioner. 

The  evidence  on  both  fides,  with  the 
arguments  of  counfel,  exclufive  of  the 
reply,  lafted  from  the  23d  of  January,  to 
the  13th  of  March  inclufive;  making  3S 
days,  befides  Sundays.  There  were  about 
170  witnefies  examined  on  the  whole, 
many  of  them  contradidting  each  other 
I  in 
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in  the  moft  pofitlve  manner  ;  from  which, 
and  the  duration  of  the  caufe,  fome  idea 
may  be  farmed  of  the  difficulties  the  Com- 
mittee had  to  encounter,  in  arranging  the 
evidence,  in  weighing  the  contradictory 
parts  of  it  together  fo  as  to  find  which 
ought  to  preponderate,  and  in  forming,  at 
length,   a  general  decifion. 

On  the  5th  of  February,  Sir  Walden 
Hanmer  being  feized  with  a  fit  of  the 
gout,  the  leave  of  the  Houfe  was  obtained 
for  his  abfenting  himfelf  from  farther  at- 
tendance, if  his  health  ihould  require  it  (i). 
Accordingly,  he  did  not  attend  after  that 
day,  and  the  Committee  were  reduced  to 
the  number  of  fourteen. 

"  On  the  13th  of  March  tlis  Chairman 
acquainted  the  Houfe,  that  the  evidei^ce  on 
both  fides  before  the  Committee  wasclofed, 
and  that  fame  of  the  members  being  in- 
difpofed,  the  feveral  parties  had  given 
their  confent  that  an  application  ftiould  be 
made  to  the   Houfe,  that  the  Committee 

(i)  Votes,  p.  241. 

T  4  might 
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might  have  leave  to  adjourn  till  the  morroW 
night."     And 

An  order  of  the  Houfe  was  made  for 
that  purpofe  (i). 

On  the  27th  of  March,  the  day  before 
the  Committee  was  to  meet  again,  the 
Chairman  informed  the  Houfe  that  he  had 
received  a  letter,  defiring  him  to  acquaint 
the  Houfe,  that  John  Walter,  Efq;  one  of 
the  members,  was  ill  in  the  country,  and 
thereby  prevented  from  attending  the  next 
day ;  and  an  order  was  made,  giving  them 
leave  to  proceed  notwith (landing  his  ab- 
fence  (2). 

By  this  means  the  Committee  being  re- 
duced to  thirteen,  if  any  accident  had  hap- 
pened to  deprive  them  of  another  mem- 
ber for  three  fitting  days,  before  they  had 
decided  the  caufe,  the  whole  proceedings 
would, have  fallen  to  the  ground  ;  and  a  new 
Committee  mufl:  have  been  chofen. 

On  the  28th  of  March,  the  counfel  for 
Mr.  Wahh  fummed  up   his  cafe  (the  evi- 

:(i)  Votes,  p.  453.  (2;  Ibid.  p.  532. 

dence 
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dence  for  Mr.  Rous  having  been  fummed 
up  before  the  adjournment). 

On  the  29th,  the  petitioner's  counfel 
replied. 

The  Committee  continued  to  meet  everv 
fucceeding  day  (Sunday  excepted)  till  the 
Friday  following,  the  5th  of  April,  when 
they  agreed  on  their  determination. 

On  the  2d  of  April,  the  Houfe  had  ad- 
journed to  the  18th  (1). 

On  Thurfday,  the  i8th  of  April,  the 
Committee,  by  their  Chairman,  informed 
the  Houfe,  that  they  had  determined. 

That  the  two  littino:  members  were  duly 
eledted  (2). 

They  made  no  fpecial  report. 

(l)   Votes,    p.  566.  //;;7.  p    5-6. 
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PAGE  263.  (A).  It  is  impoffible  to  conceive 
that  the  Committee  ufed  the  word  "  proofs  on 
this  occafion  iii  its  flrid  legal  fenfe  j  becaufe  to  ihow 
that  agency  was  proved,  (that  is,  that  the  Committee 
thought  fo)  it  would  be  neceffary,  in  every  particular 
inftance,  for  them  to  come  to  a  refolution,  importing 
that  the  evidence  offered  for  that  purpofe,did,  in  their 
opinion,  amount  to  proof  oi  it;  and  till  fuch  refo- 
lution had  been  delivered,  it  would  not  have  been 
competent  to  the  counfcl  to  go  into  evidence  of  bri- 
bery by  the  fuppofed  agent. — All  that  was  meant  was, 
that  fome  probable  ground  of  agency  fliould  belaid, 
before  the  attempt  to  prove  bribery. 

The  reader  will  obferve  the  contrariety  in  the  deter- 
minations of  the  feveral  Committees  on  this  fubjedl. 
(See  the  cafes  of  Milborne  Port,  vol.  i.  p.  134, 
Hindon,  vol.  i.  p.  175.  Briftol,  vol.  i.  p.  280. 
Shaftefbury,  vol.  ii.  p.  310.  and  Ivelchefter,  y/<f/»?<7, 
p.  159  to  162.)  The  point  flrikes  me  as  a 
matter  of  mere  regulation,  on  which  a  difference  in 

the 
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the  rule  adopted  by  different  Committees  cannot  be 
attended  with  any  bad  confequence.  If  the  evidence 
of  bribery  is  begun  with,  and  afterwards  no  evidence, 
or  infufficient  evidence,  of  agency  is  produced,  we 
muft  fuppofe  that  the  Committee  will  lay  the  evidence 
of  bribery  out  of  the  cafe,  and  proceed,  in  forming  their 
verdict,  as  if  it  had  never  been  given.  In  criminal  pro- 
fecutions  at  common  law,  when  the  evidence  of  an  ac- 
complice is  competent,  but  without  other  corroborat- 
ing evidence  is  not  fufEcient  for  conviction,  a  fimiiar 
difEculty  arifes.  If  the  accomplice  is  firft  produced, 
and  after  he  has  given  his  teftimony  no  other  evi- 
dence is  brought  to  fupport  it,  what  he-  has  faid  be- 
comes immaterial^  and  can  be  of  no  avail  againft  the 
prifoner.  Yet  the  practice  of  different  Judges,  like  that 
of  different  Committees,  has  been  different  in  this  re- 
fpedl.  Some  have  made  it  a  rule,  that  the  corrobo- 
rating evidence  {hould  firft  be  produced  before  the  ex- 
amination of  the  accomplice,  but  others  have  left  this 
matter  to  the  difcretion  of  the  counfel  who  conducted 
the  profecution. 

P.  272.  (B).  I  have  looked  into  the  clerk's  mi- 
nutes in  the  Cafe  of  St.  Ives,  and  find  the  entry  of 
what  relates  to  the  queftion  of  Robinfon's  admiffibility 
to  be  as  follows : 

(The  witneffes  for  the  petitioners  had  fworn,  that 
the  money  which  they  had  received  from  Mr.  Praed 
the  father  was  given  them  by  the  hands  of  Robin- 
fon  ;  and  that  he  was  in  the  room  during  the  whole 
of  the  converfaiion  between  them  and  Praed  -on  the 
fubjea.)      • 

?'  The 
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*'  The  counfel  for  Mr.  Praed  propofe  to  examine 
**  Mr.  Robinfon,  to  give  an  account  of  what  conver- 
"  fation  pafled  between  Mr.  Praed  and  the  perfons 
.*'  who  had  been  examined,  and  to  difprove  what  they 
**  have  faid. 

*•  This  evidence  objected  to  by  Mr.  Mansfield, 
**  Robinfon  being  a  principal  agent  in  the  affair. 

"  Mr.  Bulier  follows  Mr.  Mansfield  in  the  ob- 
*'  je£lion. 

"  Mr.  Lee  heard  in  anfwer. 

"  Mr.  Elliot  follows  Mr.  Lee. 

*'  Mr.  Mansfield  heard  in  reply. 

*'  Court  cleared. 

*'  Counfel  called  in,  and  acquainted  by  the  Chair- 
*'  man,  that  the  Committee  are  of  opinion,  that 
*'  William  Robinfon  is  a  competent  witnefs." 


XXXI. 


xxxr. 


THE 


C         A         S         E 

Of  the  B  O  R  O  U  G  H   of 

D         E         R         B         Y, 

In  the  County  of  D  £  r  b  y. 


The  Committee  was  chofen  on  Wednefday,  the  31ft 
of  January,  and  confifted  of  the  following  Gen- 
tlemen : 


■Paul  Fielde,  Efq;  Chairman, 
Philip  Rafnleigh,  Efqj 
Charles  Dundas,  Elq; 
Thomas  Hay,  Efq; 
Benjamin  Langlois,  Efq; 
Staates  Long  Morris,  Efq; 
Thomas  Dundas,  Efq; 
Sir  Henry  Hoghton,   Bart. 
Hon.  Charles  Marfham, 
Sir  Thomas  Wynne,  Bart. 
Sir  Thomas  Miller,  Bart. 
Andrew  Stuart,  Efq; 
Hon.  Geo.  Venables  Vernon, 
Nominees. 
Of  the  Petitioners y 
Abel  Moyfey,  Efq; 

Of  the  Sitting  Member, 
John  Elwes,  Efq; 


*s  Hertford. 
Fowey. 
Richmond. 
Lewes. 

St.  Germains. 
Bamf,  &c. 
Sterlingftiire. 
Prefton. 
Kent. 
!St.  Ives. 
Lewes. 
Lanerkflilre. 
Glamorganihire. 


Bath. 


y 


Berkfhire. 


Petitioners, 

Daniel  Parker  Coke,  Efqulre. 

Several  Ele(3ors  of  Members  to  ferve  in  Parliament 
for  the  Borough  of  Derby. 

Sitting  Member. 

John  Gifborne,  Efquire, 

Counsel 

For  the  Petitioners. 

Mr.  Bearcroft,  Mr.  Balguy. 

_^    Counsel 

For  the  Sitting  Member. 

Mr.  Mansfield,  Mr.  Lee. 


(    28;    ) 
THE 

CASE 

Of  the  B  O  R  O  U  G  H  of 

DERBY. 

AT  the  General  Eledion,  lord  Fre- 
derick Cavendifh,  and  Vv^enman 
Coke,  Efq;  were  chofen  members  for  this 
borough,  but,  within  the  time  limited  for 
that  purpofe  by  the  annual  order  of  the 
Houfe  (i),  Mr.  Coke,  who  was  like  wife  re- 
turned for  the  county  of  Norfolk,  made 
his  eledion  to  ferve  for  that  county.  A 
new  writ  being  ordered  to  fupply  the  va- 
cancy for  Derby,  the  eledion  began  on 
the  27th  of  January,  1775.  Mr.  Gilborne  and 
Mr.   Parker   Coke  were  candidates.     The 

(i)  Votes,  5  Dec.  1774,  p.  5. 

former 
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former  was  returned;  and  Coke,  (i)  as 
well  as  certain  perfons  in  his  intereft  (2), 
petitioned  the  Houfe.  The  day  appointed 
for  taking  their  petitions  into  confidera- 
tion  was  the  14th  of  July,  and,  before  that 
time,  the  Parliament  rofe.  But  on  the  3  ift 
of  Odlober,  at  the  beginning  of  the  fe- 
cond  feffion  of  this  Parliament,  two  peti- 
tions, the  fame  in  fubftance  with  the  for" 
mer  (3),  were  prefented  to  the  Houfe. 

On  Thurfday,  the  ifl  of  February,  1776, 
the  Committee  being  met,  the  two  petitions 
were  read. 

Mr.  Coke's  petition  fet  forth;  That  he 
was  ele(fled  by  a  great  majority  of  legal 
voters,  but  that  Chriftopher  Heath,  the 
mayor  and  returning  officer,  had  a(fted 
with  great  partiality,  by  rejedllng  the  votes 
of  many  perfons  who  had  an  undoubted 
right  to  poll,  and  who  tendered  their  votes 
for  the  petitioner,  and  by  admitting  for 
Mr.  Gifborne  the  votes  of  divers  perfons 

(i)  Votes,   10  Feb.  1775,  p.  206. 

(2)  Ihid.   16  Feb.  1775,  p.  232. 

(3)  Su^ra,  Pref. 

wh© 
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■who  had  no  right  j  and  that,  by  thefe  and 
many  other  unwarrantable  pradices  of  the 
mayor,  as  well  previous  to,  as  at,  and  in 
relation  to,  the  eledlion,  the  fitting  member 
was  returned  (i). 

The  other  petition  fet  forth  ;  That  the 
petitioners,  and  divers  others,  having  a  law- 
ful and  undoubted  right,  by  birth  or  fer- 
vitude,  to  the  freedom  of  the  faid  borough, 
and  to  be  fworn  burgefies  thereof,  previous 
to  the  faid  election  claimed  to  be  admitted 
burgeifes  of  the  faid  borough,  but  that  the 
mayor,  and  divers  aldermen  of  the  faid 
borough,  with  a  view  to  deprive  the  pe- 
titioners, and  others,  of  their  right  of  voting 
at  the  then  next  enfuing  elediion,  and  in 
order  to  procure  a  return  in  favour  of 
Gifborne,  refufed  to  admit  them  to  their 
freedom,  although  the  fiid  mayor  and 
aldermen,  at  the  fame  time,  admitted  fe- 
veral  perfcns  under  the  like  circumilances 
with  the  petitioners  -,  that  Coke  was  duly 
elected,  by  a;   majority  of  legal  votes;  but 

(i)  Votes,  31  Ocxober,  1775,  p.  33. 

Vol.  III.  U  that 
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that  the  mayor  had,  neverthelefs,  made 
a  return  in  favour  of  Gifborne. — Then 
followed  other  allegations,  refpedling  the 
receiving  and  rejeding  votes,  to  the  fame 
effed  wiih  thofe  in  the  petition  of  Mr. 
Coke  (i). 

There  is  no  determination  of  the  right  of 
eled:ion  in  Derby,  by  the  Houfe  of  Com- 
mons ',  but  the  counfel  on  both  fides  agreed. 
That  every  member  of  the  corporation 
has  a  right  to  vote. 

Derby,  which  is  a  borough  and  corpora- 
tion by  prefcription,  in  the  end  of  the 
reign  of  Charles  II.  furrendered  all  prior 
charters  and  grants,  and  all  its  liberties  and 
privileges,  into  the  hands  of  the  Crov/n. 
Upon  this,  a  new  charter  was  granted,  on 
the  jth  of  September,  in  the  34th  year 
of  Charles  II.  By  this  charter,  the  cor- 
porate name  is,  "  The  mayor  and  burgelfes 
of  the  borough  of  Derby,  in  the  county 
of  Derby ;"  and  the  corporation  confifts 
of  a  mayor,  9  aldermen  befides  the  mayor, 
(or    10   in' all)    14   brothers,   (confratrcsj 

(0  Votes,  31  Oaober,  1775,  p.  33,  34. 

14  capital 
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14  capital  burgefTes,  a  recorder,  a  common 
clerk,  and  an  indefinite   number   of  bur- 
gefTes.    The  mayor  is  chofen  annually,  on 
Michaelmas- day,  from  among  the  aldermen, 
by  a  majority  of  voices  of  the  aldermen  and 
brethren.     The  aldermen  hold  their  office 
for  life,  unlefs  removed  for  ill  behaviour,  or 
non-refidence.      If,  by  death,  or  fuch  re- 
moval, a  vacancy  happens,  one  of  the  bre- 
thren is  chofen  to  fupply  the  place  by  the 
majority  of  the  mayor  and  remaining  alder- 
men.    The  brothers,  and  capital  burgefTes, 
are,  in  like   manner,   chofen  for  life  ;  but 
liable,  as  the  aldermen,  to  be  removed  for 
ill  behaviour  or  non-refidence.     A  vacancy 
among    the    brothers    is     fupplled    from 
among  the  capital  burgefTes,  by  the  elec- 
tion of  the  majority  of  the  mayor,  alder- 
men, and  remaining   brothers ;  and   a  va- 
cancy  among  the    capital    burgefTes    from 
among  the  common  burgefTes,  inhabitants 
of  the   borough,    by    the    elcdion   of  the 
majority    of   the    mayor,    aldermen,    bro- 
thers,   and     remaining     capital    burgefTes. 
The  recorder  is  chofen  by  the  majority  of 
U   2  th« 


.292  CASE      XXXI. 

the  mayor,  aldermen,  common  clerk,  bre- 
thren, and   capital  burgefTes,  and  muft  be 
'vir  prcbits,  difcretusy  &  in  le gibus  A7iglice  enc" 
Situs.     His  office  continues  during  the  plea- 
fure  of  the  mayor,  aldermen,  brothers,  and 
capital   burgefTes ;    and    the  voice   of    the 
mayor  is  neceflary  for  his  removal,  as  It  is 
for  the  removal  or  dlsfranchifement  of  all 
other  officers   or  members  of  the  corpora- 
tion.    The  common  clerk,  who  is  alfo,  ex 
officio^  coroner,  and  clerk   of  the  peace,  is 
chofen   by   the  major   part  of  the   mayor, 
recorder,    aldermen,   brothers,  and  capital 
burgefTes,  the  mayor  or  recorder  being  one* 
and  continues  in  his  office  during  the  plea- 
fure  of  the  majority  of  his  eledtors.     The 
'  aldermen,  brethren,    and   capital    burgefTes 
mufl  be  conftantly  dwelling,    and  refident 
in  the    borough.     The   mayor,    aldermen, 
brethren,    capital   burgefTes,    recorder,  and 
common  clerk,   all  take  an  oath  of  office : 
the  mayor  (either  on  the  day  of  eledidn, 
or,  if  abfent,  within  one  month  after  the 
elcdion,)  before  his  predecefTor,  or,  in  his 
abfence,  before  the  recorder  and  common 

clerk, 
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clerk,  or  one  of  them  ;  the  aldermen,  bre- 
thren, and  capital  burgefies,  and  the  re- 
corder, before  the  mayor,  for  the  time 
being;  and  the  common  clerk,  before  the 
mayor  and  recorder,  or  either  of  them,  and 
as  many  of  the  aldermen,  brethren,  and 
capital  burgefTes  as  choofe  to  be  prefent. 
The  recorder,  and  common  clerk,  cannot 
enter  on  their  offices  till  approved  of  by 
the  king.  The  mayor  and  recorder  have 
power  to  appoint  deputies;  the  mayor's 
deputy  to  be  named  from  among  the  alder- 
men, and  the  recorder's  deputy  to  be  ikil- 
ful  in  the  laws  of  England.  They  too  mu'ii 
take  an  oath  of  office  before  the  mayor. 
The  aldermen,  brethren,  and  capital  bur- 
gefTes, form  the  common  council,  and  the 
majority  of  them,  together  with  the  mayor, 
have  power  to  make  bye-laws,  impofe 
fines,  &c.  The  mayor,  the  bifhop  of 
Litchfield  and  Coventry,  his  chancellor, 
the  recorder  and  common  clerk,  the  mayor 
of  the  year  preceding,  and  the  four  fenior 
aldermen,  are  the  local  Juftices  of  the  peace, 
but  removable  at  the  king's  pleafure. 
'U  3  Thefe 
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Thefe  are  fuch  material  parts  of  the  con- 
ftltution  as  relate  to  the  election,  and  num- 
bers of  the  different  officers  of  the  bo- 
rough, as  they  are  fpecially  eflabllfhed  by 
the  charter  of  Charles  II.  which  was  given 
in  evidence  to  the  comrnittee.  There  is, 
befides,  a  general  confirmation  of  all  former 
grants  and  privileges^  franchifesy  immunities , 
&c.  in  the  following  words  : 

*^  Et  ulteriiis^  de  confimili  gratia  noftrd 
**  fpeciaii,  ac  ex  certd  fcientid  &  mero  motii 
**  nofiris^  pro  nobis ^  here di bus  et  fucceffori- 
^'  bus  nojiris^  damus^  concedimus  ^  confirma- 
*'  mus  prcefatis  majori  et  burgenfihus  burgi 
'^  prtzdiSiiy  et  fuccfforibiis  ftiis,  omnes  ^^ 
**  fngulas  litter  as  patentes^  chart  as  &  confirm 
"  mationes  perclar'ijjimorum  progenitonim  vel 
"  ant ece [forum  noftrorum  quorumciinque^  eif- 
*'  demjnajori  ci^  hurgenfibus  burgi  de  Derby. 
*^  prcsdiSli,  aut  prtedecejforibiis  fuis^per  quod-^ 
^*  cum  que  nomen^  five  per  quacumque  nomina 
**  incorporationis  ante  ho'c  te??ipora  fadia^ 
*'  co?icefia,  feu  confirmata,  ac  omnes  etftngu- 
•?'  las  donationes^  conceffionesy  confir mationes^ 
V  refi  i tut  tones  i  confuetudines^  ordinationes,  ex^ 

*'  planationes^ 
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**  planationes,  articuhs,  et  omnes  alias 
*'  res  quafcunque^  in  quibufcunque  lif- 
**  teris  patentibus  Jive  chart  is  quorum^ 
**  cunquc  progenitor um  aut  antecejforurn  noj-^ 
"  trorum^  niiperregum  &  reginarum  Anglic, 
"  necHon  omnia  et  Jingula  in  diSiis  lit  teris 
**  patentibus^  concejfioriibusy  chartis,  con- 
^'  Jirmationibus^  feu  eorum  al'iquo,  con- 
"tentis^  recitatisj  fpecificaiis,  conjirmatis 
**  feu  explanatis^  ac  omnes  et  fmgulas  jurif- 
**  diBiones^  authoritatest  exemptiones,  pri- 
*'  vilegia^  liber  t  at  es^  franchifas^  quiet  an' 
"  tias^  immunitatesy  liber  as  confuetudines 
*'  quafcumque,  cum  alterationibus^  additioni- 
**  bifs^  explanationibus  et  declarationibus  fu- 
*'  pra  ment'ionatisr 

By  this  claufe,  all  fuch  parts  of  the  for- 
mer conflitutlcn  as  were  not  altered  by  new 
provifions,  were  continued  and  confirmed. 

Thus  far  the  counfel  on  both  fides  agreed. 
But  it  will  appear,  in  the  fequel  of  the  cafe, 
that  they  differed  v/ith  regard  to  one  very 
material  part  of  the  conflitution,  'l-/;:;.  the 
Jjegal  mode  of  admitting  perfons  to  be  free- 
U  4  men. 


296         CASE      XXXI. 

men,  or  burgeffes    (for  thefe  terms    were 
agreed  to  be  fynonlmous  in  Derby). 

The  numbers  on  the  poll,  as  produced 
to   the   Committee  by  the  mayor,  who  is 
the  returning  officer,  were  as  follows  ; 
For  Mr.  Gifborne   343 
For  Mr.  Coke         329 


Majority  for  Mr.  Gifborne        14 

Bat  the  counfel  for  the  petitioners,  in 
opening  their  cafe,  faid,  that  theypropofed 
to  add  42  to  the  poll  for  Mr.  Coke,  viz. 

26,  who,  being  entitled  to  be  admitted 
to  the  freedom  of  the  borough,  had  de- 
manded fuch  admiffion  before  the  eledion, 
and  having  been  refufed,  had  tendered 
their  votes,  at  the  poll,  in  favour  of  Mr. 
Coke. 

12,  under  the  fame  circumftances,  but 
who  had  demanded  to  be  admitted  on  dif-^- 
ferent  occafions, 

4,  who  had  their  freedom,  but  whofQ 
votes  were  reje^fted  by  the  mayor. 

They  alfo  propofed  to  flrike  off  16  from 
the  poll  for  the  fitting  member,  viz, 

gaiwo.iwa  5>  who 
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^,  who  live  in  an  alms-houfe  called 
Derby  Hofpital. 

3,  for  having  received  parlfh  relief. 

3  hondrary  burgefTes,  admitted  v\'ithin 
the  year. 

3,  who  had  been  admitted  burgeffes, 
on  the  title  of  fervitude,  without  having 
ferved  a  feven  years  apprenticefliip. 

2,  who  were  never  admitted  to  their 
freedom. 

In  the  courfe  of  the  caufe,  however,  it 
was  only  neceffary  for  the  Committee  to 
hear  evidence,  and  to  decide,  concerning 
the  votes  of  27  (1)  of  thofe  who,  claim- 
ing by  antecedent  titles,  had  demanded 
admiflion  to  their  freedom,  and  having 
been  refufed,  tendered  their  votes  for  Mr. 
Coke. 

It  was  admitted,  on  both  fides,  that  the 
corporation  is  in  pojfejjion  of  the  power  of 

( I )  In  the  arguments  of  the  trounfel  on  both  fides, 
as  well  as  in  the  minutes  of  the  evidence,  I  find  this 
number  fometimes  reckoned  27,  and  fometimes  only 
26.  The  reader  will  perceive,  that  this  inaccuracy 
is  not  of  the  fmajleft  confequence. 

beflowing 
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beftovving  the  freedom  of  the  borough, 
cither  by  purchafe  or  favour,  on  perfons 
who  have  no  antecedent  titles.  Freemen, 
fp  admitted,  are  called  honorary.  The 
votes  of  the  honorary  freemen  were  ob- 
jed:ed  to  at  the  poll,  on  the  part  of  Mr. 
Cokp,  and,  in  the  interval  between  the 
election  and  the  trial  of  the  caufe,  appli- 
cation was  made  to  the  court  of  King's 
Bench,  for  informations,  in  the  nature  of 
quo  ivarrantoSi  againft  the  honorary  free- 
men, but  the  court  having  thought,  that 
fufficient  matter  was  not  laid  before  them 
in  the  affidavits,  to  juflify  them  in  granting 
informations,  they  were  refufcd  (A).  The 
counfel  for  the  petitioners  did  not,  there- 
fore,- queflion  the  votes  of  the  honorary 
freemen  before  the  Committee.  Of  this 
clafs,  votes  had  been  received  on  the  poll, 
as  w-ell  for  Mr.  Coke  as  for  Mr.  Gif- 
borne,  under  Coke's  general  proteft  againll 
them,  ,  - 

It  was  alfo  admitted,  on  both  fides. 
That  the  previous  rights,  which  give  a  title 
to  deman4  the  burgefsdiip  of  Derby  are, 

I.  To 
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1.  To  be  the  fon  of  a  burgefs,  bom 
after  the  admifTion  of  the  father  to  hi§ 
freedom,  and  to  be  refident  in  the  borough 
at  the  time  of  the  demand. 

2.  To  have  ferved  an  apprentlcefhip  of 
feven  years  to  a  freeman,  and  to  be  refident, 
in  like  manner,  at  the  time  of  the  demand. 

A  queftion  arofe,  about  the  refidence  of 
the  mailer,  neceffary  to  the  acquilltion  of 
this  fpecies  of  title,  which  fhail  be  taker> 
notice  of  afterwards. 

The  counfel  for  the  petitioners  alleged, 
that  the  27,  whofe  votes  they  meant 
to  eftablifh,  were  poireffed  of  inchoate 
rights,  either  by  birth  or  fervitude,  and 
that,  before  the  eledlion,  they  had  de- 
manded to  be  admitted  in  the  regular 
manner,  by  the  perfons  who,  according  to 
the  conflitution  of  the  borough,  are  ap- 
pointed to  admit  burgeffes.  That,  having 
been  refufed  by  thofe  perfons,  they  ought 
to  be  confidered  by  the  Committee,  as  if 
they   had  been    admitted,    and   that   their 

yotes  fhould  be  added  to  the  noli. 

On 
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On  the  other  fide  the  principle  was 
admitted,  but,  iuppofing  thofe  perfons 
pofTelTed  of  antecedent  rights,  the  fadl  of 
their  having  demanded  their  admiffion  of 
the  proper  perfons,  or  in  the  proper  man- 
ner, was  denied. 

The  counfel  for  the  petitioners  faid,  that 
Ky  the  exprefs  provifion  of  the  charter, 
the  perfons  appointed  to  admit  freemen 
are,  the  mayor  aud  three  aldermen,  and 
that  the  perfons  who  had  been  refnfed, 
had  denianded  of  the  mayor  and  three 
aldermen  to  admit  them. — On  the  part 
of  Mr.  Gifborne  it  was  denied,  that  this 
was  the  legal  mode  of  admiffion,  or  that 
there  was  any  provifion  to  eftabliffi  fuch 
mode  in  the  charter. 

The  original  charter  being  produced, 
this  point  was  feparately  argued  and  deter- 
mined. 

That  part  of  the  charter  by  which,  ac- 
CQi'ding  to  the  counfel  for  the  petitioners, 
the  manner  of  admiffion  for  which  they  con- 
tended is  eftabliffied,  is  as  follows  : 

8  !*  (i.)  Et 
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"  (1)    Et     ulterhis    voIumtiSi     acy    per 
**  prcefentes,  pro  nobis,  hceredibus  ^fiiccef- 
**  Joribus  nojiris  ^  ordinanmsj  et  fir  miter  injun- 
*'  gen  do  prcBciplmus^  quod  major,  aldermanni, 
**  confr aires,  communes  confiliarii,  recordator, 
**  6?  communis  clericus,  et  omnes  alii  ofiiciarii 
*'  &  miniftri  nofiri  burgi  prcedicli,   virtute 
"  et  fecundum    tenor  em    harmn    liter  arum 
"  nofirarum  pat cntium  faSli  Jive  conjlituti, 
"  feu  in  pojierufn  nominandi^  eligendifeu  con- 
*'  jiituendiy  antequam  ipfi^  feu  eorum  aliquis 
*•  vel  aliqui,  ad  executiofiem  Jive  exercitati- 
*«  onem  officii,  Jive  officicrwn,  loci,  vcl  locorum^ 
*'  cui  vel  quibusfic  rejpeclive  noniinati,  ap- 
'*  punBuati,  Jive  confiituti  Jint  vel  fuerint, 
*'  admit t ant ur,   aut  aliqualiter  in  ea  parte 
*'  intromittant,  Jive  eorum  aliquis  rejpeclive 
*'  introjnittat  (2 ),  ta?njacra  corporalia,  voca'a 

''    The     OATHE3    OF     ALLEGIANCE    AND 

"  SUPREMACY,    ac   omnia    alia  Jacra   per 
"  fiatuta  hujus  regni  nofiri  Anglice  pro  ta- 

(i)  This,  and  the  foregoing  claufe,  were  tran- 
fcribed  from  an  examined  copy.  The  oti^iftal  is  prc- 
ferved  in  the  chapel  of  the  Roils,  "^  *• 

(2)  In  the  copy,  intrcmittani, 

'*  Bus 
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'*  lihus  officianis  &  perfonis  apptinclu'atai 
**  fuper  facrofanais  Dei  evangeiiis  pr(sf- 
*'  tabunt^  quam  omnes  declarationes  et  fub- 
**  fcriptiones,  in  aliquibus  Ji  a  tut  is  pro  hujuf- 
*'  modi  qfficiariis  ^perfonis  prcediciis  Jimi- 
**  liter  appwiciuatas,  facie  fit  &  fubfcribent, 
**  ^  quilibet  eorum  prcejiabity  faciet,  et  fiih- 
'*  fcribet^  coram  tali  perfond  ijel  talibus  per- 
^^  fj72is,  (i)  QUABUS  ET  Qu^  ad  hujufmodi 
^^  facra,  declarationes ,  et  Jubfcriptiones 
**  dandas  G?  prcejlandas  per  prafentes,  Tel 
"  per  Jlatuta  hiijus  regni  nojlri  Anglice^  ad 
**  prafentem  vel  impojlerumy  cppundluate  ^ 
*'  defignatce  Jint  (2),  fuit,  Tel  fuerint. 
tc  ProTifo  etiam,  et  volumusy  quod  qucelibet 
"  perfona  de  cetera  in  libertat.  hurgi 
*'  prcediBi  admittenda^  ante  [quam  (3)  ]  <j^- 
"  mijjionem  fuam  (4),  feparalia  facr amenta 
*'  fuperius  ultimo  mentionataj  quam  de- 
"  clarationes  et  Jubfcriptiones  pradiSlas, 
"  prisjiabit,faciet,  ^  fubfcribet^  cor  am  major  e 
**  c?  aldermannis  burgi  prcediSii  pro  tempore 

(i)  ^ccr.     In  the  copy,  quah  i^  que, 

(2)  ^ia:r.    So  in  the  copy. 

(3)  So  in  the  copy. 

(4)  "  tam"j  it  would  feem,  is  omitted  here. 

*'  exijleiiiibusy' 
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*^  exiJlentibuSyWEL.  quatuor  eorum^  qm^ 
**  bus  quidem  major i  &  et  aldermannis^  v.et 
•'  quatuor  eoru7?i,  plenam  poteJlate?n  &  an- 
**  thoritatem  ad  facra  pradi5fa  danda  et  ad- 
*'  minijiranda  damm  et  concedhnusy 

When  the  original  charter  was  produced 
by  one  of  the  agents,  the  counfel  for  the 
fitting  member  defired  that  he  might  be 
fworn,  and  afked  from  whence  he  had 
brought  itj  but  on  the  part  of  the  peti- 
tioners it  was  faid,  and  agreed  on  all  hands, 
that,  indeed,  with  regard  to  a  common 
deed  when  it  is  more  than  thirty  years 
old,  the  law  not  requiring  that  the  fub- 
fcribing  witnefles  fhould  be  produced 
to  prove  the  execution,  the  perfon  pro- 
ducing the  deed  mud  bs  fworn,  and 
muft  prove  that  it  was  taken  out  of  the 
proper  repolitory;  but  that  charters^  and 
all  inftruments  under  the  great  feal,  prove 
themfelves,  and  that,  with  regard  to  them, 
no  collateral  evidence  is  required  to  prove 
their  authority. 

The 
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The  counfel   for   the   petitioners    con* 
tended, 

That  the  mode  of  admiiaon  is  clearly 
and  explicitly  chalked  out  by  the  words  juffc 
ftated  ffom  the  charter,  viz.  That  admif- 
iions  are  to  be  by  the  mayor  and  three  alder- 
men, and  that  this  being  fo,  any  contrary 
ufage  or  bye-laws  which  the  counfel  ou 
the  other  fide  might  prove,  would  be 
ilhegal,  and  therefore  ought  not  to  be  at- 
tended to  by  the  Committee.  That  it  was 
a  known  and  undeniable  rule  of  law,  that 
no  ufage,  however  conflant  and  reafonable, 
nor  any  bye-law,  can  be  of  force  to  alter 
the  pofitive  direcftions  of  a  charter.  That 
among  numberlefs  other  cafes,  thatof  Hel- 
lefton  was  in  point  to  prove  this  dodlrine, 
the  court  of  King's  Bench  having,  in  that 
cafe,  determined,  that  an  ufage  contrary  to 
the  charter,  although  it  had  been  efl:abli(hed 
for  above  two  centuries,  was  void  (i). 

On  the  other  fide,  this  rule  was  not  de- 
nied;  but  it  was  infifted  upon,  that  it  did 
^)  Videfupra^  vol.  ii.  Cafe  of  Hellefton,  p.  5. 

not 
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not  apply  to  the  prefent  cafej  for  that,  in 
truth,  nothing  was  faid  about  the  mode  of 
admitting  burgeiTes  In  the  claufe  of  the  char- 
ter reUed  upon  by  the  petitioners.  That 
all  that  the  provijo  in  that  claufe  prefcrlbes 
is,  that  every  perfon,  before  ^"  anteqiiatn' 
being  clearly  v/ritten  by  miftake  inftead  of 
*'  ante' )  his  admiffion  to  the  freedom  of 
the  borough,  fhould  take  the  oaths  of  alle- 
giance and  fupremacy,  and  other  par- 
liamentary oaths,  before  the  mayor  and 
three  aldermen.  That,  from  the  obvious 
fenfe  of  the  words,  it  is  plain  that  the  ad- 
mlniftration  of  thofe  parliamentary  oaths 
is  a  ftep  to  be  taken  -previous  to  the  ad- 
miffion,  and  that  the  admlfiion  is  fome- 
thing  diflind:  from  this.  That  the  inten- 
tion and  meaning  of  the  charter  is,  that,  by 
taking  thofe  oaths,  perfons  who  are  to  be 
admitted  ihould  firil  prove  themfelves  to 
be  loyal  fubjeds,  and  proper  and  fafe  per- 
fons to  be  received  to  the  freedom  of  the 
borough.  That,  by  the  foregoing  part  of 
the  claufe,  the  fame  parliamentary  oaths 
are  required  to  be  taken  by  the  principal 
Vol.  III.  X  officers 
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officers    of    the    corporation  ;    but    that, 
whereas  they  are  to  take  them  before  the 
county  magiftrates,    who    by   the   flatutes 
are  commanded  to  adminifter  fuch  oaths, 
the  mayor  and  three  aldermen  are  empow- 
ered  to  adminifter   them   to  perfons  who 
claim  the  freedom  of  the  borough.     That 
the  reafon  of  this  provilion  evidently  is,  to 
relieve  tradefmen  and  mechanics,  who  are 
the  fort  of  perfons  mod  likely  to  make  fuch 
claim,  from  the  inconvenience  and  expence 
of  leaving  their  home,  to  take  the  oaths  in 
queftion  before  the  perfons  appointed  by  the 
flatutes   to  adminifter   them.     That  thofe 
oaths  are  very  different  from  the  corporate 
oath  of  office  which  burgelfes  mull  take  on 
their  admiffion  to  the  freedom  of  a  borough. 
That  the  charter  of  Charles  II.    not  hav- 
ing faid  any   thing    about    the    mode  of 
admiffion,  that  mode  mufl  be  difcovered  by 
the  general  law  of  corporations,  or  by  fome 
prior  charter,  or  conflant  ufage,   which  is 
proof  of  a  prior  charter  which  once  exifled. 
That,   by  the  law  of  corporations,   every 
adt  which  concerns  or  afFeds  the  interefls 

of 
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of  the  whole  body,  muft  be  done  in  a  ge* 
neral  corporate  aflembly  of  the  whole,  un- 
lefs  where,  by  the  exprefs  provifions  of  a 
charter,  or  by  prefcriptive  ufage,  a  partial 
number  are  empowered  to  do  fuch  a6ls. 
That  the  admillion  of  a  perfon  to  the  free- 
dom of  the  corporation  is  an  act  of  this 
kind  ;  and  that,  as  the  charter  of  Charles  II. 
had  been  fhewn  to  have  made  no  provifion 
on  this  fubjedl,  if  there  were  no  eftablifhed 
ufage  to  confine  the  power  to  a  certain 
number,  no  admiffion  to  the  freedom  of 
Derby  could  be  valid,  unlefs  at  a  general 
corporate  meeting.  That,  however,  there 
was  no  occafion  to  recur  to  the  general 
law  of  corporations  J  for  that  it  could  be 
proved  that,  as  far  back  as  evidence  goes, 
and  down  to  the  year  1772,  the  conftant 
ufa^e  of  this  borouq,h  h?d  been  to  ad- 
mit  freemen  at  what  is  called  a  common 
hall'i  which  is  a  meeting  confifting  of  not 
lefs  than  20  members  of  the  common- 
cpuncil,  of  which  qo  the  mayor  muft  be 
one.  That,  till  1772,  no  admiffions  were 
€yer  known  to  have  been  made  by  a  mayor 
X  2  and 
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and  three  aldermen  only,  or  at  any  meeting 
but  a  common  hall. 

The  counfel  for  the  petitioners  infifted, 
That,  if  the  Committee  Ihould  think  the 
words  of  the  charter  fuliiciently  explicit  as 
to  the  mode  of  admilTioji,  the  counfel  en 
the  other  fide  could  not  be  permitted  to  give 
any  evidence,  either  of  ufage  or  bye-laws^ 
to  contradict  it.  But  that,  if  the  court 
fhould  be  of  a  contrary  opinion,  and  if  the 
fitting  member's  counfel  Hiould  be  allowed 
to  prove,  and  (liould  prove,  the  regular 
mode  of  admiiTion  to  be  otherwife  than  be- 
fore a  mayor  and  three  aldermen  ;  yet  they 
would  dill  contend  that,  under  all  the  cir- 
cumftances  of  the  cafe,  the  application  and 
demand  of  the  rejeded  voters  had  been 
fuch  as  ought  to  induce  the  Committee  to 
put  them  upon  the  poll. 

The  court  being  cleared,  the  Committee 
deliberated  for  fome  time,  and  then  the 
counfel  being  called  in,  they  were  informed 
by  the  Chairman,  that  the  Committee  had 
come  to  the  following  refolution,  viz. 

Refolved, 
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Refolved,  "  That  the  claufes  in  the 
**  charter,  which  have  been  produced  to  the 
*'  Committee,  have  not  fo  eftablifhed  the 
**  mode  of  admiffion  of  the  freemen  of  this 
**  borough  as  to  exclude  other  evidence." 

After  the  Committee  had  come  to  this 
refoUition,  what  the  counfel  for  the  fitting 
members  had  alleged  was  clearly  proved, 
or  admitted,  viz. 

That,  until  the  year  1 7 72,  as  far  back 
as  evidence  goes,  the  ufage  had  been  to 
admit  freemen,  whether  honorary  or  by 
title,  at  a  common  hall  only;  and  that  an 
oath  of  office  was  then  adminiftered  to  the 
perfons  admitted,  different  from  the  par- 
liamentary oaths  prefcribed  by  the  charter. 
In  confirmation  of  the  evidence  en  this 
fubject,  a  bye- law  of  the  corporation  was 
produced,  made  in  the  year  1743,  which 
is  as  follows ; 

10  Dec.  1743.  **  For  the  better  regu- 
"  lation  of  the  fwearing  and  admitting  of 
*'  thofe  who  fhali  for  the  future  claim 
*'  their  freedoms  or  burgefsfliips  within 
*Vthis  bprough,  and  to  prevent  any  impo- 
X  3  '«  fitions 
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"  fitlons  that  may  be  occafioned  thereby  j 
"  it  is  now  ORDERED,  that  every  perfon  or 
*'  perfons,  who  fhall  or  may  claim  any  fuch 
"  right  or  freedom,  as  aforefaid,  do,  and- 
*'  (hall,  before  they  or  any  of  them  are, 
*'  or  is  admitted  into  the  fame,  at  fome 
*'  common  hall,  to  be  held  in  and  for  the 
*'  faid  borough,  exhibit  in  writing  their 
*'  refpedive  name  and  names,  and  how 
*'  and  in  what  manner  they,  or  any  of 
*^  them,  do  feverally  claim  and  derive  their 
**  refpedive  rights  to  fuch  freedoms  or 
*'  burgefsfhips,  that  the  fame,  by  a  pro- 
*'  per  Committee  of  this  corporation,  may 
**  be  enquired  into  or  examined ;  and  if 
"  found  right  and  confiftent  with  the  laws, 
*'  orders,  and  rules  of  this  corporation, 
*'  fuch  perfon  and  perfons  Ihall  and  may 
<*  be  fworn  and  admitted  a  burgefs  and 
"  burgeffes  of  this  corporation,  at  the  then 
"  next,  or  at  fome  other  fucceeding  com- 
*'  mon  haliy 

It  appeared   that,    from  the  making   of 
this  bye-law,    till   1772,   the  pradice   had 
been,  for  all  perfons  claiming  to  be   ad- 
mitted. 
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mitted,  to  give  in  their  claims  at  one 
common  hall,  and,  if  there  was  any  doubt 
concerning  their  titles,  they  were  not  ad- 
mitted till  the  next;  but  where  their  ti- 
tles were  unqueftionable,  they  ftill  conti- 
nued frequently  to  be  admitted  at  the  fame 
common  hall  where  they  had  made  their 
claims. 


In  1772,  there  was  a  conteiled  eledlion 
for  Derby,  on  a  vacancy  occafioned  by  the 
death  of  Mr.  Fitzherbert.  Thomas  Eaton 
was  mayor  for  that  year,  his  mayoralty 
having  commenced  at  Michaelmas,  1771  5 
and  he,  from  amifapprehenfionof  theftatute 
of  12  Geo.  III.  cap,  21,  (giving  coils  to 
perfons  who,  being  entitled  to  their  free- 
dom in  any  borough,  and  having  applied  to 
the  mayor,  or  other  perfon,  officer  or  of- 
ficers, who  hath  or  have  authority  to  ad- 
mit to  fuch  freedom,  and  being  refufed, 
after  proper  notice,  fhall  fue  out  a  manda- 
mus^ and  in  confequence  thereof  be  ad- 
mitted) thought  himlelf  entitled  and  bound^ 
to  admit  fuch  perfons,  as  had  antecedent 
X  4  rights. 
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rights,  snd  fhould  apply,  without  the  con- 
currence or  prefencc  of  any  other  menn- 
ber  of  the  corporation. — Accordingly,  he 
•admitted  Several  at  his  own  houfe  j  but 
this  was  foon  difcovered  to  be  an  illegal 
proceeding,  and  the  perfons  whom  he 
had  fo  admitted  had  the  fees  which  they 
had  paid  returned  to  them,  and  did  not, 
unlefs  admitted  again,  attempt  to  exer- 
cife  the  right  of  voting,  or  any  other 
fianchife. 

About  this  time,  however,  [v-iz.  1772.) 
the  charter  having  been  examined  by  fome 
lawyer,  he  conftrued  the  part  of  it  which 
has  been  ftated,  to  mean  what  the  counfel 
for  the  petitioners  had  contended  for  on  the 
prefentoccafion.  In  confjquence  of  hisopini- 
on,itwas  thenceforward,  till  about  the  time 
of  the  laft  eledion,  univerfally  underilood 
by  all  parties  in  the  borough,  that  the  regular 
mode  of  admiflion,  as  exprefsly  prefcribed 
by  the  chatter,  was  by  the  mayor  and  three, 
aldermen.  All  admiffions,  therefore,  of 
freemen  having  antecedent  titles  were,:  from  .; 
thenceforth,  made  by  the  mayor  and  three 

alder- 
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aldermen.  Some,  indeed,  were  admitted  at 
common  halls,  but  then,  as  appeared  from 
the  books,  there  were  always  prefent  the 
mayor  and  three  aldermen,  which  is-not  ne- 
celTary  to  conflitute  a  common  hall  ;  any 
twenty  members  of  the  common  council, 
the  mayor  being  one,  are  fufficient  for  that 
purpofe.  Honorary  freemen  ftill  continued 
to  be  eledied  and  admitted  only  at  com- 
mon halls.  There  are  no  ftated  times  for 
holding  common  halls,  but  they  are  called 
by  the  mayor  at  his  difcretion.  He  fends 
to  the  common  clerk,  who  gives  three 
days  notice  by  his  fummons ;  the  day  of 
the  delivery  of  fuch  fummons  being  one. 

The  above  circumftances  having  been  laid 
before  the  Committee,  the  counfel  for  the 
petitioners  allowed  that  the  legal  mode  of  ad- 
mitting freemen  was  not  as  they  had  at  firffc 
imagined,  and  that  it  did  not  depend  upon 
the  claufes  in  the  charter  on  which  they 
had  relied,  but  that  a  commion  hall  was,  by 
the  conflict ution  of   the   borough,    proved 

9  by 
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by  ufage,  the  only  legal  meeting  for  that 
purpofe.  They  like  wife  admitted,  that  the 
perfons,  who  had  applied  and  had  been  re- 
fufed,  had  not  applied  to  a  common  hall,  nor 
required  that  a  common  hall  fhould  be  called, 
and  that  they  could  not  be  fuppofed  to  have 
had  admiffions  by  a  common  hall  in  their 
contemplation.  But  they  contended,  that 
thofe  perfons, — having  applied  to  the  mayor 
and  three  aldermen,  according  to  what 
was  iiniverfally  underfcood  at  that  time  to  be 
the  conftitution  of  the  borough, — having 
applied  to  thofe  who  were,  at  leaft,  the 
proper  perfons  to  adminifter  the  prelimi- 
nary oaths,  without  which  they  could 
not  complete  their  admiffions, — having  been 
promifed  their  admiffions, — put  off  from 
time  to  time, — and  at  laft  refufed  by  the 
mayor,  with  a  view  to  deprive  them  of 
their  votes,  (he  knowing  them  to  be  in 
the  intereft  of  Mr.  Coke,) — were  entitled  to 
be  put  upon  the  poll.  Of  this,  they 
faid  they  would  fatisfy  the  Committee 
after  the  evidence  on  the  fubjedl  fhould 
be  heard. 

2  The 
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The  counfel  for  the  fitting  member  ob-. 
je(fled  to  the  admiffion  of  any  evidence  to 
prove  fuch  fadts  as  the  counfsl  on  the  other 
fide  had  ftated.  They  faid,  that  admitting 
(for  argument's  fake)  the  fads  to  be  true, 
Itill  they  would  be  perfedly  immaterial. 
That,  as  the  common  hall  was  now  al- 
lowed to  be  the  only  legal  meeting  for  the 
admiffion  of  burgeffes,  it  would  be  mere 
lofs.of  time  to  go  into  evidence  to  (hew 
applications  to  another  fort  of  meeting  for 
what  that  meeting  had  no  right  to  do, 
and  what,  if  it  had  done  it,  would  have 
been  void,  and  would  have  conferred  on 
the  claimants  no  right  of  voting,  nor  any 
other  franchife.  The  utmofl:,  they  faid, 
which  had  ever  been,  or  ever  could  be 
done,  in  cafes  of  this  fort,  was,  to  allow 
the  votes  of  perfons  who,  having  clear  ti- 
tles to  admiffion,  had  applied  agreeably  to 
the  eftablifhed  law  of  the  corporation, 
and  had  been  refufed.  That  if  a  man 
proceeds  in  a  manner  contrary  to  what  is 
prefcribed,    either  by   the  general  law  of 

the 
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the  land,  or  by  any  particular  local  law 
under  which  he  ads,  be  mufl  fuffer  for 
his  ignorance,  and  cannot  claim  to  be  put 
in  the  fame  lituation  as  if  he  had  known 
the  law,  and  had  adted  agreeably  to  it.  That 
there  are  not  two  more  eftablidied  maxims 
than,  that  ignorance  of  the  law  (hall  be 
no  excufe  for  departing  from  it,  and  that 
every  man  fliall  be  confidered  as  acquainted 
with  the  law,  and,  therefore,  that  thofe 
who  do  not  follow  its  diredions  (liall  not 
gain  any  advantage,  to  which,  if  they  had 
followed  them,  they  might  have  been  en- 
titled. 

In  anfwer  to  thefe  and  many  other  ar- 
gnments,  it  was  contended,  that,  although 
there  are  many  cafes  where  perfons  apply- 
ing, within  the  precife  and  exad:  mode 
prefcribed  by  law,  to  be  admitted  to  their 
franchife,  and  being  refufed,  have  been 
confidered  as  if  adtually  in  pofleilion  of  it 
yet  it  does  not  follow  from  thofe  cafes, 
that  all  perfons  who  have  not  precifely 
followed  theftridl  legal  line,  {hall,  in  every 

inftance, 
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inftance,  be  confidered  as  not  entitled  to 
their  franchife.  That,  on  the  contrary, 
the  principle  of  thofe  cafes  extends  much 
farther,  being  clearly  this  :  That,  where 
perfons  entitled  to  any  right  do  all  in 
their  pointer  to  obtain  poflefTion  of  it,  and 
are  prevented  by  the  unfair  partiality  of 
another,  they  ibali  be  permitted  to  exercife 
fuch  right,  and  (hall  not  fufFer  by  the  in- 
juftice  which  was  intended  to  have  been 
done  to  them.  That  the  Committee  was 
a  court  of  equity  as  well  as  of  law ;  and 
that  when  they  confidered  what  was  the 
univerfal  opinion  in  this  borough  concern- 
ing the  legal  mode  of  admiffion,  at  the 
time  when  the  perfons  in  queftion  made 
their  application,  they  would  remember 
two  maxims  equally  rational  with  thofe 
alluded  to  on  the  other  fide,  and  fo  well 
edabliflied  as  to  have  become  in  a  man- 
ner proverbial,  viz.  *^  Su?}imu??i  jus^  /u7mna 
**  injuria^''  and  '*  Cornmunis  error  facit jus y 
That  the  laft  ought,  at  leaft,  to  weigh  fo 
far  in  the  prefent  cafe,  as  to  excufe  the 
claimants  for  having  chofen  a  mode  of  ap- 
plication 
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plication,  which,  although  not  agreeable  to 
the  conftitution,  was  according  to  the  fenfe, 
of  the  whole  corporation. 

In  fliort,  the  whole  cafe,  as  afterwards 
proved,  being  now  dated  hy pot  he  tic  ally  y 
the  arguments  on  this  previous  queftion, 
concerning  the  admifTibility  of  the  evidence, 
in  a  great  meafjre  anticipated  thofe  which 
arofe  upon  the  fads  after  they  were  efta- 
bliflied. 

The  court  being  cleared,  after  deliberation, 
thecounfel  were  called  in,  and  informed  by 
the  Chairman  of  the  following  refolution* 

Refolved,  **  That  the  Committee  are  of 
**  opinion,  that  the  counfel  for  the  petltion- 
**  ers  fliall  proceed  on  their  evidence." 

Upon  this  they  went  into  the  evidence 
on  the  whole  of  their  cafe,  which  confift- 
ed  of  two  different  parts,  and  had  two  difr 
tindt  objeds,  viz, 

I.  To 
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T.  To  {how  the  nature  and  circumftances 
of  the  application  which  the  perfons,  whofe 
votes  they  meant  to  eflabH(h,  had  made  to 
be  admitted  to  their  freedom  ;  and  the  dif- 
ferent delays,  and  final  refufal,  of  the  mayor 
to  admit  them  before  the  eledion. 

II.  To  fubftantiatc  the  titles  of  thofe 
perfons,  by  proving  either  their  birth  or 
fervices  as  apprentices  to  have  been  fuch 
as,  by  the  cuftom  of  the  borough,  gave  them 
a  right  to  demand  their  freedom. 

I.  The  principal  witneffes  on  the  firft 
head,  were  Edward  Wilmot,  Efq;  barrifler 
at  law;  Mr.  John  Harrifon,  furgeon,  in 
Derby;  Mr.  John  Harrifon,  attorney ;  Tho- 
mas Eaton,  alderman  of  Derby  ;  William 
Merril  Locket,  town  (or  common)  clerk  ; 
John  Cook;  and  Chriftopher  Heath,  Efq; 
the  mayor  of  Derby  (B\ 

Mr.  Wilmot  faid,  that,  on  the  morning 
of  the  5th  of  January,  1775,  (about  three 
weeks  before  the  eledlion)  he  went,  with 
Mr.  Coke  the  petitioner,  and  two  or  three 
other   gentlemen,    to    the   mayor's  houfe. 

That 
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That  Mr.  Coke  told  the  mayor,  that  he  had 
come  to  give  him  the  trouble  of  admitting 
him  to  his  freedom.  That  the  mayor,  after 
fome  converfation,  faid,  "  If  yoii  wifh  to  be 
*'  admitted  now,  (or  "  fworn,"  for  he  could 
not  fay  which  of  thefe  words  was  ufed)  **  we 
'*  will  do  what  we  can  to  accommodate 
*'  you,  or  get  more  members."  That  of 
the  magiftrates,  befides  the  mayor,  only 
John  Heath,  an  alderman,  and  brother  to 
the  mayor,  was  then  prefent.  That,  they 
fent  for  Mr.  Flint,  and  Mr.  Bingham,  two 
aldermen,  who  came;  and  that  the  mayor 
then  faid,  "  Now,  Sir,  we  will  fwear  you 
'*  in."That  they  gave  Mr.  Coke  the  book;  but 
that,  before  they  began  to  fwear  him,  Flint 
faid,  *' If  we  admit  (or  fwear)  you,  I  appre- 
**  hend  there  are  a  great  many  will  iniift  on 
**  the  fame."  That  Mr.  Coke  replied,  "  'Tis 
"  true,  there  are  ;"  on  which  the  mayor,  or 
his  brother,  faid,  '*  If  that  is  the  cafe,  you 
*'  muft  excufe  our  adaiitting  (or  fwearing) 
"  you  rfbw."  That  Mr.  Coke  faid,  ''  Mr. 
"  mayor,  vou  muil  ufe  vourdifcretion  ;  but  I 
"  mufl:  defire  you  will  call  zniecting^  oxhaliy 

That 
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That  he  did  not  recollefl  which  of  thofe 
two  words  Mr.  Coke  ufed.  That  the  mayor 
anfwered,  that  he  had  no  objedion  ;  and 
that  he  would  endeavour  to  get  a  fufficient 
number  by  the  afternoon.     That,    in  the 
courfe  of  the  day,  they  received  a  mefTage 
from  the  mayor,  informing  them,  that  he 
had  got  a  fufficient  number    of  aldermen 
to  attend i  and  appointing  them  to  come  to 
one  of  the  rooms  of  the  town-hall,  at  a  cer- 
tain hour  in  the  afternoon.     That,  at  the 
hour  fixed,  he,  and  Harrifon,  the  furgeon, 
went  to  the  hall,  but  without  Mr.  Coke, 
and  that  they  found  the  mayor,  Flint,  Bing- 
ham, and   Mr.  Wylde,  an  alderman ;  and 
that  Mr.  Edwards,  another  alderman,  and 
Mr.  Grainger    (who  was    fleward  of  the 
corporation),  came  in.     That  the  witnefs, 
and  Harrifon,  went  by  the  defire  of   Mr. 
Coke;     and     that    they    told    the    mayor, 
that  they   came  to  fee  that  proper  tender 
was  made  by  thofe  who  claimed  their  free- 
doom.  That  Grainger,  with  much  warmth, 
objeded  to  their  being  prefent,  not  being 
members  of  the  corporation  ;  but  that,  on 
an  appeal   to  the  town  clerk,  he  decided, 
Vol.  III.  Y  that 
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that  they  might  flay.  That  feveral  claim- 
ants came  in,  and  tendered  the  evidence  of 
their  titles,  'uiz.  thofe  who  claimed  by  ap- 
prenticefliip,  their  indentures,  and  thofe 
who  claimed  as  fons  of  freemen,  certifi- 
cates of  their  birth.  He  then  fpecified,  by 
name,  25  of  the  27,  who  all  produced 
either  indentures  or  certificates.  He  faid 
that  he  having  fatisfied  thofe  perfons  that 
their  documents  would  be  fafe  in  the  hands 
of  the  mayor,  they  were  all  put  up  in  a 
bundle,  and  delivered  to  the  mayor,  who 
faid  that  in  the  mean  time  he  would  look 
into  their  claims,  between  that  day  and 
Monday  next.  That  he  could  not  under- 
take to  aflert,  that  the  mayor  faid  he  would 
admit  them  on  Monday.  That,  on  Mon- 
day the  p)th,  the  mayor,  and  Mr.  Cromp- 
ton,  alderman,  and  Flint  and  Bingham, 
attended.  That  feveral  new  perfons  then 
tendered  their  evidence.  That  fome  of  thofe 
who  had  appeared  on  the  5th,  attended 
again  on  the  gth,  but  he  could  not  fay, 
whether  they  tendered  the  proofs  of  their 
titles  on  that  occafion(i).  That,  at  that  time- 

jon  bluow  Sil  ii  ,fnSrI'b3iiB  b^B,  .aDfilq^J^ 
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the  mayor  and  aldermen  admitted  3  or  4 
perfons  who  had  claimed  aconfiderable  time 
before,  but  none  who  had  claimed  on  the 
5th..  He  fpecified  a  perfon  who  claim- 
ed, for  the  firft  time,  on  the  9th,  and  who 
produced  his  certificate.  He  laid  that,  when 
application  was  made  to  admit  certain  claim- 
ants who  tendered  evidence  of  their  right, 
the  itiayor,  and  Crompton  declared,  it  was 
too  late  in  the  morning,  and  faid,  ''  VVe  have 
**  other  bufmefs  to  do,  and  therefore  we  will 
"  give  you  our  honours,  that  we  will  meet 
"  again  on  the  next  Monday,  and  fwear  in  (or 
"  aeimit)  all  thofe  who  fhall  make  out  their 
**  rights."  That  the  mayor  defired  they 
might  meet  an  hour  fooner  than  the  ufual 
time,  which  is  1 1  o'clock,  becaufe  there 
would  be  a  great  many  to  be  admitted;  and 
that  10  o'clock  was  fixed  upon.  That,  on 
the  i6th,  he  (the  witnefs)  went,  at  the  hour 
appointed ;  and  that  other  claimants,  be- 
iidcs  thofe  who  Irad  applied  before,  attend- 
ed ;  but  that  the  mayor  did  not  co  r.e,  nor 
any  of  the  aldermen.  That  he  law  the 
mayor  about  1 1  that  morning,  at  the  mar- 
ket-place, and  alked  him,  if  he  would  not 
Y  2  come 
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come  to  the  hall  ?  to  which  he  anfwered, 
No,  he  {hould  not,  for  he  found  he  had 
been  deceived  (or  mifled)  about  fome  of' 
the  claims,  the  time  before ;  and  that  he  was 
come  to  a  refolution  not  to  admit  (or 
fwear  in)   any  more  before  the  eledlion. 

Being  crofs-examined,  he  faid.  He  did 
fiot  know  or  hear  of  any  of  the  claimants 
offering  ivitnejjes  to  prove  the  execution 
of  their  indentures,  or  that  they  had  ferved 
their  time;  or,  that  tbofe  claiming  by 
birth  produced  any  other  evidence  than  a 
certificate,  /.  e.  a  copy  of  the  regifter. 
That,  if  witnelfes  had  attended,  he  thought 
he  muft  have  noted  it. 

He  faid,  on  his  re-examination,  that, 
when  the  indentures  and  certificates  were 
produced,  the  mayor  did  not  exprefs  any 
doubts  or  difficulties,  or  afk  for  any  other 
evidence,  or  fay  that  any  thing  more  was 
neceffary, 

John   Karrifonj  furgeon,   proved  nearly 

the  fame  fads   with    Mr.    Wilmot.       He 

y*6id,  that  rii  the  altercation  with  Grainger^ 

fte  (Grainger)  faid,  it  was  not  cuftomary  to 

have 
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have  any  one  prefent  at  their  meetings 
but  themfelves,  and  that  the  only  pro- 
per evidence  was  the  corporation -books. 
That  Mr.  Wilmot  allced  him  how  a 
mandamus  could  be  fup'ported,  without 
witnelTcs  to  prove  the  tender  j  and  that, 
on  the  reference  to  the  town-clerk,  /je 
faid,  it  was  undoubtedly  neceffary  to  have 
witnefTes.  That,  upon  this,  the  mayor 
agreed  to  take  the  tender  of  the  different 
claimants.  Thefe  he  fpecified  by  name  as 
Wilmot  had  done.  He  faid,  That  the  mayor 
delired  the  indentures  and  certificates 
might  be  left  wi.h  him,  and  that  he  (the 
witnefs)  and  Wilmot,  engaged,  to  fome 
who  exprelTed  doubts  about  entrufting  them 
with  him,  that  they  would  be  fafely 
returned.  That  the  mayor  faid,  he  defired 
to  have  them,  to  enquire  into  the  claims, 
find  wanted  to  appoint  a  future  day  for 
their  admidion;  that  th^  fliould  have  a 
meeting  again  on  the  Monday  following, 
and  defired  they  would  then  attend.  That, 
on  the  9th,  he,  together  with  Wilmot 
md  John  Harrifon  the  attorney,  attend- 
,^^,^  That,  at  that  time,  feveral  people 
Y  3  claimedc 
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claimed.  That  (i)  fix  were  fworn,  whoha(J 
tendered  about  a  month  before.    That  two 
of  thofe    who  had   claimed    on   the   5th 
were  in  the  room,  and  again  defired  to  be 
admitted ;  and  that  all   the  others,  v/honi 
he  had  named    as   claiming    on  the    5th, 
were  then  attending  at  the  outfide  of  the 
door.    That  they  were  defirous  of  coming 
into  the   room,  but  that   he  defired  they 
would  not.     That  the  mayor  faid,  he  had 
fome   particular   bufinefs   to  tranfad    that 
morning,    which  made  it  inconvenient  to 
admit  them  then,  and  defired  they  might 
attend  on  the  Monday  following ;  and  that 
Wilmot,    Harrifon   the    attorney,    and  he 
(the  witnefs)    would    attend    with   them, 
That  ten  o'clock  was  the  hour  fixed.    That 
the  two  claimants  who  were  in  the  room, 
and  who  had  before  attended  on  the.  5th, 
faid,  it  was  hard  there  fhould  be  fo  much 
trouble  in   coming   again;    and   that   the 
mayor  and    Crotnpton  told  them,  *'  Gen- 
*'  tlemen,  you  may  depend  upon   it,   you 
**  fliall  all  be  admitted,  who  haye  a  right, 
**  on   Monday   next;     we   give    you   our 
^«  honours,  you  fhall  be  admitted."     That 
(i)  Mr*  Wilmot  faid,  <*threeorfour."y«/>rfljp.  323. 
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they  ftili  preffing  to  be  admitted  at  that'-''vj/ ->" 
time,  the  mayor  and   Crompton  laid  their 
hands  upon   their  breafts,  and  faid,  **  Do 
"  you  doubt  our  honours  ?    We  give  you 
'*  our   honours,    you    (hall    be  admitted." 
That,  upon*this,  Wilmot  and  Harrifon  the 
attorney   left  the   rcom,    and  that,  as  the 
vvitnefs   was  at    the  door' going  out,    the 
mayor  called  to  him,  and  faid,  **  We  (hall 
**  now  have  proper  time  to  examine  Into 
'*  the  claims,  and  thofe  who  we  find  have" 
**  a  right   ihall   be  properly  admitted,    on 
*'  Monday."     He  faid,  that  he  (the  wit-^ 
nefs)  did  not  attend  at  the  hall  on  the  i6th. 
That  he  was  going  there,  but  that  he  faw^ 
the  mayor  canvafTing  with  Mr.  Gifborne. 
That  he  faw  him  in  different  parts  of  the 
town    with   Mr.  Gifborne,  both  on  that, 
and  on  the  following  day. 

Being  crofs  examined,  as  to  the  nature 
of  the  evidence  of  titles  offered  by  the/ 
claimants,  he  faid.  That  the  certificates  of 
birth  were  (igned  by  the  perfons  who  kept 
the  regi(l:er.  That  there  was  no  other  evi- 
dence of  birth;  but  that  they  looked  in 
the  xorporation- books,  for  the  admiffions 
V^^  Y  4  of 
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of  the  fathers.  That  there  was  no  evidence 
ot  apprenticeflilps  but  the  indentures ;  no 
evidence  being  produced  of  the  CAecution, 
or  of  the  actual  fervlce. 

On  his  re- examination,  he  faid,  that  there 
was  not,  on  the  part  of  any  oae,  any  ob- 
jecflion  made,  or  any  doubt  fuggefted  about 
the  fufficiency  of  this  evidence  ;  and  that 
the  fix  who  were  admitted  on  the  9th,  pro- 
duced no  other  fort  of  evidence.  That  the 
oaths  of  allegiance  and  fupremacy  were 
adminiftered  to  them,  and,  het  believed, 
fome  other  oaths.  That  fome  of  them 
polled  at  the  eled:ion,  and  no  objed;ion  vvas 
made  to  their  votes. 

Both  Wilmot  and  he  agreed,  that  the 
claimants  who  were  refufcd,  had  no  idea 
of  being  admitted  by  any  other  pe'rfons 
than  the  mayor,  and  three  aldermen. 

It  was  proved,  that  21  of  the  perfons, 
wlio  claimed  on  the  5th,  9th,  and  i6th, 
were  admitted  after  the  eledion,  on  the 
^ifi  of  February,  at  a  common  hall  j  and 
the  lail  witnefs  faid,  that  the  21  made  no 
application  for  the  common  hall,  but  that 

k 


DERBY.  329 

it  was  advertifed  by  the   mayor,  about  the 
day  of  the  eledion. 

John  Harrifon,  attorney,  proved  exadly 
the  fame  fad:s  with  the  former  witnefs,  as 
to  what  pafled  on  the  9th ;  and  fpeciiicd, 
as  he  had  done,  the  names  of  thofe  who 
then  attended  to  be  admitted.  He  faid. 
That  he  went  out  and  told  them  what  the 
mayor  and  Crompton  had  promifed,  and 
defired  them  to  attend  accordingly.  That, 
on  the  1 6th,  he  went  round  to  thofe  per- 
fons,  and  defired  them  to  come,  and  that 
he  believed  they  were  all  at  the  hall  by 
10  o'clock.  That  he  himfelf  went  at  that 
time,  and  that,  after  waiting  half  an  hour, 
he  was  told  that  the  mayor  was  canvaffing 
with  Mr.  Gifborne,  That  he  went  to  him, 
and  found  him  canvaffing  with  him, 
and  one  or  two  of  the  Lords  Cavendiih 
(who  were  admitted  to  have  been  ad:ive 
friends  of  Gilborne).  That  he  beckoned 
to  him  to  crofs  the  ftreet  to  him,  which 
he  did.  That  he  told  him,  the  hour  he  had 

appointed 


330  CASE      XXXI. 

appointed  forfw^^tirtg  th^e  Durgenes  was 
come,  and  afked  him,  how  foon  he  intended 
to  go  to  the  hall  ?    That  the  mayor    told 
him,  he  Ihould   go  at   ii   o'clock,    about 
other  bufinefs  ;  but  fhould  not  fvvear  in  any 
burgeffes  that  day.     That  he  afked  him  if 
he  remembered  the  promife  he  had  made 
on  the  preceding  Monday ;  and  he  faid  he 
did,  but  he  had  been  deceived  in  fwearing  in 
fome  of  the  fix,  on  the  9th,  who  had  no 
right.      That  he   (the   witnefs)    anfwered, 
that  he  knew  nothing  of  i^&eir  rights,  but 
that  this  was  no  excufe  for  his  not  going 
to  the  hall,  and  fwearing  in  the  others ;  that 
he  had  faid  he  would  examine  into  their 
rights,  in  the  courfe  of  the  week,  and  if 
he  had  done  fo,  he  could  not  be  deceived 
as  to  them.     That  the  mayor  replied,  that 
it  did  not  lignify,  for  that  he  cou/d  not  (or 
wou/d  not,    he    did   not   recoiled:   which) 
fwear  in  any  burgeffes  before  the    eledtion. 
That,  upon   this,  he  informed  the  claim- 
ants, that  they  need  not  ftay  longer,    the 
mayor  having  declared  that  he  would  not 
fwear  them  in, 
jfiri,  On 
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On  his  crofs-examination,  he  faid,  That 
when  the  mayor  promifed  they  {liould  be 
admit. ed,  he  had  no  doubt,  but  that  it 
was  meant,  that  they  /hould  be  admitted 
by  the  mayor  and  three  aldermen. 

It  appeared  from  his  teflimony,  and  that 
of  the  former  witnefles,  that  many  others, 
befides  thofe  whofe  votts  were  now  at- 
tempted to  be  fubftantiated,  appHed  to  be 
admitted.  He  faid,  that,  he  thought, 
about  60,  altogether,  claimed  on  the  9th. 

Thomas  Eaton,  alderman,  (and  the  per- 
fon  already  mentioned  to  have  been  mayor 
from  Michaelmas,  1771,  to  Michaelmas, 
1772)  faid,  He  was  about  60  years  of  age. 
That  he  had  been  converfant  about  the 
bufinefs  of  the  corporation  for  nine  and 
twenty  years,  except  the  laft  three  years, 
and  that  he  had  generally  attended  the 
admiffion  of  burgeffes.  That  the  evidence 
which  pcrfons  claiming  by  birth  ulually 
produced,  was  a  certificate,  i.  e.  a  copy  of 
the  regifter,  figned  by  the  perfon  who  kept 
the  regifter;    or,  if  they  were  diffenters, 

:a\  that 
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that  they  commonly  brought  a  book,  in 
which  their  births  were  entered  by  their 
own  parents  J  and  that  this  was  th.e  only 
evidence  required.  That  perfons  claiming 
by  fervice,  always  brought  their  indentures, 
and  fomeiimes  the  mafters  came  with 
them.  That  it  was  net  the  practice  to 
produce  the  fubfcribing  witnefles.  That  he 
had  known  perfons  rejefled,  becaufe  the 
duty  on  the  indentures  had  not  been  paid, 
7"hat,  when  there  was  any  thing  doubtful, 
the  indenture  was  left  to  be  enquired  into, 
with  Mr.  Grainger,  or  fome  other  member 
of  the  corporation. 

William  Merril  Locket,  attorney,  (the 
town-clerk)  faid,  as  to  the  evidence  ufually 
produced  by  perfons  claiming  to  be  ad- 
mitted. That  the  certificate,  and  both  parts 
of  an  indenture,  had  been  generally  under- 
flood  to  be  fufficient.  That,  if  any  doubt 
arofe,  time  was  taken  to  enquirej  which 
was  done  in  the  town,  within  a  few  days, 
or  a  week.  That,  when  perfons  claimed 
■by  birth,  the   books  ufed  to  be  examined, 

to 
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to  fee  whether,  and  when,  the  father  had 
been  admitted.  That,  if  any  ioubt  arofe 
on  a  claim  by  fervice,  they  fometimes 
called  for  a  fabfcriblng  witnefs ;  and  that, 
in  all  cafes  where  there  were  doubts,  the 
admiffions  v/ere  put  off  till  they  were 
cleared  up.  He  faid,  that  he  was  preftnt 
at  the  meeting  on  the  5th,  but  not  on  the 
9th. 

On  producing  one  of  the  corporation- 
books,  it  appeared  by  ihe  lifis,  that  92  per- 
fons  in  all  had  claimed  to  be  admitted  on  thofe 
two  lafi:  mentioned  days :  and,  by  another 
book  it  appeared,  that,  of  thofe  92,  65  had 
again  applied,  at  two  common  halls  holdea 
fince  the  eled:ion,  'u'lz.  one  on  the  ifl,  and 
another  on  the  15th,  of  February;  and 
that,  of  the  65  thus  applying  a  fecond 
time,  27  had  been  admitted  at  thofe  two 
common  halls,  and  33  rejeded. 

Cook,  (and  one  Smith)  were  called  to 
fhew,  that  Heath,  the  mayor,  was  to  be 
conlidered  as  an  agent  for  Mr.  Gifborne. 

Cook 


334  CASE      XXXI. 

Cook  faid,  That,  at  a  public  houfe  in 
Derby,  about  a  week  before  the  election, 
the  mayor,  in  the  prefence  of  the  landlord 
and  landlady,  afked  him  for  his  vote  in 
favour  of  Gifborne.  That  he  replied,  he 
muft  ftudy  his  own  intereil,  and  that  they, 
(the  corporation)  had  never  confidered  his 
father,  nor  any  of  his  family,  in  the  diftri- 
bution  of  the  charity-money  (which  is  lent 
out  to  trade's-people  in  Derby  without  inte- 
reft).  That  the  mayor  faid,  he  would 
not  promife  any  of  the  money,  but  that 
after  the  election  fliould  be  over,  there 
would  be  fome  of  that  money  to  be  dif- 
pofed  of,  and  they  fhould  certainly  think 
of  thofe  who  ferved  them,  and  not  of  thofe 
who  w^ent  againft  them ;  and  deiired  him 
to  fludy  his  own  intereft. 

It  was  proved  by  Smith,  and  admitted 
on  the  part  of  Mr.  Gifborne,  that  the  mayor 
had  figned  a  paper  requeftinghim  (Gifborne) 
to  become  a  candidate.  ^^,  t 

Mr.  Heath,  the  mayor,  agreed  with  the 
other  witnefTes  in  the  material  circum- 
ftances  of  what  pafTed  on  the  5th,  9th,  and 

i6th. 
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1 6th.  He  faid,  That  the  admiffions  were 
adjourned  on  account  of  the  great  number 
of  claimants,  and  becaufe  they  were  not 
prepared  with  people  to  affift  them. 
That,  at  the  folicitation  of  Coke's 
friends,  they  admitted  fix  on  the  9th.  That 
he  did  not  think  they  examined  the  claims 
of  any  others.  That  the  evidence  pro- 
duced by  the  fix,  confifled  of  indentures 
and  certificates.  That  upon  thefe  there  were 
doubts,  but  that  Harrifon,  the  furgeon, 
faying,  "  You  may  be  fure  they  have  a 
*'  right,"  or  to  that  eflx(ft,  they  admitted 
them.  That  it  had  not  been  ufual  to  re- 
quire other  evidence,  unlefs  where  a  doubt 
arofe.  That  it  was  found  out  after  the  fix 
were  admitted,  that  the  mayor  and  alder- 
men had  been  impofed  upon  ;  for  that  fome 
of  them  had  no  right,  and  that  two  in 
particular  were  non-refident.  That  he  was 
told  of  this  on  the  9th  as  he  came  out 
of  the  hall,  and  that  it  was  for  thisreafon, 
and  becaufe  there  was  a  great  nolfe  and 
tumult  in  the  town,  that  he  did  not  keep 
his  word  about  the  meeting  on  the  i6th. 

\That 
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That  it  might  be  on  the  9th  that  he  came 
to  this  refolution  of  not  meeting  on  the 
i6th  J  but  that  he  did  not  communicate  it 
to  the  perfons  whom  he  promifed  to  meet 
on  that  day,  not  thinking  it  worth  his 
while  to  fay  any  thing  about  it.  That 
mefTages  were  fent  to  him,  that  if  he  would 
fvvear  in  certain  perfons,  they  would  vote  for 
Gifborne.  That  Flint,  the  alderman, 
brought  fuch  a  meflage.  That,  however, 
it  did  ftrike  him  that,  notwithftanding  this 
promife,  they  7?tight  not  vote  for  Mr. 
Gifloorne.  That  his  general  anfwer  was, 
that,  if  any  were  admitted  on  the  eve  of 
the  eledion,  it  might  be  thought  partial. 
That  they  were  apprchenfive  of  a  riot  by 
Mr.  Coke's  party,  if  they  had  gone  to  fvvear  in 
burgefles,  and  had  not  admitted  all  who 
claimed,  whether  they  had  a  right  or  not. 
That  he  canvafTed  twice  or  thrice  for  Gif^ 
borne,  and  met  with  no  infult.  That,  if 
there  had  been  no  miftake  about  the  fix, 
he  would  not  have  admitted  any  more, 
without  calling  a  common  hall  to  his  af^ 
fiftance,  becaufe  of  the  extraordinary  num- 
9  hers 
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bers  that  applied ;  but  that  the  iinpofitiori 
relative  to  the  fix  confiri-ned  him  in  that 
refolution.  That,  fome  time  after  the  9th, 
and  before  the  16th,  he  refolved,  wiihout 
having  concerted  it  with  any  body,  to  call 
a  common  hall,  becaufs  he  thought  the 
old  mode  of  proceeding  was  the  beft ;  but 
that  it  Vv^as  not  difcovered  or  fufpeded  be- 
fore the  eledlion,  that  the  mayor  and  three 
aldermen  could  not  admit  3  and  that,  there- 
fore, this  was  not  any  of  his  reafons  for 
not  meeting  on  the  i6lh. 

That,  at  the  common  h.ill  on  the  2d  (i) 
of  Februarv,  after  the  eledion,  he  was  at- 
tended  by  acounfel.  Ihat  a  ftrider  mode 
of  proof,  as  to  the  titles  of  the  claimants, 
was  then  infixed  on,  than  had  been  ufual 
on  former  occcaiions,  and  that,  by  the  qox^v.- 
fel's  advice,  fubfcribing  witnefTes  were  re- 
quired to  piQve  the  execution  of  the  in- 
denture. He  faid,  that  the  fame  counfel 
who  attended  him  on  the  2d   of  February, 

(i)  The  mayor  was  miftaken  in  th?  day,  the  com- 
mon hall  in  quellion  having  bsen  held  on  the  ift. 

Vol.  III.  Z  attended 
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attended  alfo  as  his  counfel  at  the  eledion. 
That  an   a2;ent  of    Mr.  Wenman  Coke'3 
repaid  him  the  fees  he  had  given  the  coun- 
feh      That  Mr.  Wenman  Coke  aded  as  an 
agent  for  Giiborne,  but  that  he  did  not  be- 
lieve the  money  was  Mr.  Gifborne's.    That 
Mr.  Grainger,  the  corporation-fteward,  paid 
for  the  counfel's   attendance  on  the   2d  of 
February,  and  that  he  believed  it  was  paid 
on  the  account  of  the   corooration.     That 
be  (Inv  feme  of  the  Lords  CavendiQi  en  the 
1 6th,  and,    perhaps,    on  the  ijtb.     That 
they  had,  among   other  things,   converfed 
about  the  election.     That  there   might  be 
fome  fuch  converfation   as  that  if  feme  of 
the  claimants  voted  it  might  endanger  the 
eledion,  but  that  he  remembered  no  parti- 
culars of  any  converfation,  and  did  not  recol- 
lect that  any  of  them  (the  Lords  Cavendifli) 
recommended  that  the  claimants  fhould  not 
be  admitted. — He  faid,  on  feeing  the  witnefs 
Cook,  that  he  did  not  know  him  perfonally, 
but  that  he  recolleded   him,  and  believed 
he  faw  him  at  a   public  houfe  at   the  tim.e 
he  had  mentioned.     That  Cook  was  talk- 
3  i"g 
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ing  about  voting  and  town's-money,  but 
that  he  (the  mayor)  did  not  recoiled:  hav- 
ing faid,  *'  We  (hall  remember  our  friends," 
or  to  that  purpofe,  and  that,  if  he  had  faid 
foj  he  fliould  have  recolledted  it.  That  he 
had  fome  converfation  with  Cook  about  the 
town's  or  charity-money,  but  could  not  pre- 
tend to  fay  what  had  paifed  on  that  fubjedl. 

The  following  order,  made  at  the  com- 
riion  hall  holden  on  the  ifh  of  February, 
the  2d  day  after  the  election,  was  read,  from 
the  hall-book. 

"  Common  hall,  i.  Feb.  1775.  Before 
*'  Chridopher  Heath,  Efq;  mayor,  &;c, 

"  Ordered,  at  this  common  hall,  That 
*'  Mr.  mayor  be  indemnified  from  all  ex- 
*'  pences  that  fhall  or  may  accrue,  for,  or 
**  by  reafon  of,  his  refufing  to  admit  any 
"  perfon  or  perfons  to  be  burgeifes  of  this 
**  borough,  and  from  all  cofts  and  charges 
*'  that  fhall  or  may  fall  upon  him  relative 
*'  to  the  execution  of  his  office  in  the  late 


eledtion." 
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II.  To  fubilsntlate  the  titles  of  the  claim- 
ants, which  was  the  obje<fl  of  the  fecond  part 
of  the  evidence  propofed  to  be  given  on  the 
part  of  the  petitioners,  the  indentures  and 
examined  copies  of  the  regifter,  according  to 
the  nature  of  the  feveral  titles,  were  pro- 
duced to  the  Committee.  The  residence 
of  the  claimants  at  the  time  of  their  claim, 
and  of  their  fathers  or  matters,  and  the  ad- 
mifiions  of  their  fathers  or  maders  before 
the  birth  or  apprenticefhip,  were  proved ;  as 
well  as  the  execution  of  the  indentures,  the 
actual  fervice,  and  that  the  claimants  were 
of  age  when  they  applied  for  admiffion. 

The  counfel  for  the  litting  mem.ber  did 
not  controvert  the  fufficiency  of  the  proof 
brought  to  eilablifli  the  titles;  except 
with  regard  to  feven  voters,  'viz.  John 
Wedgewood,  Thomas  Bilfon,  Charles 
Clarke,  Thomas  Hancock,  William  Mat- 
tocks, Thomas  Jones,  and  William  Sale. 

I.  The  indenture  of  John  Wedgewood 
was  produced,  the  execution  and  fervice 
were  admitted,    and  his  refiderxe   at   the 

time 
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time  of  the  claim  was  proved.  To  prove 
his  age,  an  examined  copy  of  the  entry  ia 
the  pariili  regifter  was  produced,  by  which 
the  date  of  his  baptifm  appeared  to  be  the 
i8th  of  March  1753;  fo  that  he  was  of 
age  in  the  month  of  March  previous  to  his 
claiming  admiffion.  But,  in  this  entry,  the 
name  was  written  Wedgeworth.  To  (how 
that  this  was  a  miftake,  the  pariQi-clerk  of 
St.  Peter's  pariQi  was  called,  who  had  been 
in  that  office  before  and  during  the  year 
175:5,  and  ever  fince.  He  produced  his 
minute-book,  where,  in  the  entry  corre- 
fponding  to  that  in  the  regider,  the  name 
was  Widgewood.  He  faid,  that  he  always 
entered  the  baptifms  in  that  book  before 
they  were  entered  in  the  regifter,  and  that 
the  book  had  always  been  in  his  cuftody. 
It  appeared,  on  infpedion,  that  there  had 
been  an  erafure  of  the  laft  part  of  the  word  ; 
and  though  he  at  iirfl:  denied  all  recollec- 
tion of  it,  and  faid  he  had  never  made  any 
alteration  in  the  book,  the  counfel  for  the 
fitting  member,  by  crofs  examination,  ex- 
torted from  him  a  confeffion,  that,  fome 
Z  3  time 
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time  before  the  election,  John  Wedge- 
wood,  and  another  perfon  whom  he  did 
not  know,  came  to  him  to  demand  a  cerr 
tificate.  That  Wedgevvood  faid  he  wanted 
it  for  the  purpofe  of  being  admitted,  and 
of  being  a  voter.  That  he  told  him  his 
jiame  was  wrong  in  the  book,  and  that  he 
(the  clerk)  at  his  defire  altered  it  to  Wedge- 
ivood.  Other  witnefles,  however,  faid,  that 
they  knew  John  Wedgewood  ;  that  his  fa- 
ther's name  was  William  Wedgewood  j 
that  he  lived  in  St.  Peter's  parifh ;  that 
John  Wedgewood  was  apprentice  to  the 
perfon  to  whom  he  appeared  by  the  inden- 
ture to  have  been  bound,  and  that  he  was 
about  22  years  of  age  or  more.  No  at- 
tempt was  made  to  prove,  nor  was  it  fug- 
gefted,  that  there  exifled  any  fuch  perfon 
as  Job?!  Wedgeworth.  John  Wedgewood 
was  admitted  a  burgefs,  after  the  election. 

2.  Thomas  Bilfon  had  been  refufed  his 
admilTion  at  the  common  hall  on  the  id  of 
February,  becaufe,  on  the  back  of  his  in- 
tienture,  there  was  an  indorfement  that  the 
rnader  fhould  allow   him   for  his  board  ; 

the 
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the  mayor  faying  it  was  not  a  regular  in- 
denture. It  was  proved,  by  a  fellow-ap- 
prentice, that  he  had  ferved  all  his  time 
with  his  mafter,  and  the  mailer's  admiffion 
was  alfo  proved.  The  mafter  was  dead  at 
the  time  of  the  trial. 

3.  Charles  Clarke's  indenture  was  pro- 
duced. His  mafter  was  dead.  John  Har- 
rifon  the  furgeon  fwore,  that  he  believed  he^ 
had  lerved  his  timeout  3  that  he  (the  witnefs)  V 
was  abfent  from  Derby  for  about  a  year 
during  the  time  of  Clarke's  apprenticefhip  ; 
that,  when  he  left  the  town,  Clarke  was  with 
his  mafter;  and  that  he  found  him  with  him 
on  his  return. 

4.  and  5.  Thomas  Hancock  and  Wil- 
liam Mattocks  claimed  alfo  by  fervitude. 
Their  indentures,  fervice,  and  relidence 
were  proved;  but  it  appeared  that  they 
were  bound  to  a  partnerdaip  of  three  per- 
fons,  viz.  two  of  the  name  of  Hancock, 
and  one  William  Goodman.  That,  of  the 
three,  Goodman  only  was  a  burgefs.  That 
the  other  two  had  refided  all  the  time  of  the 

Z  4  fervice 
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fervice  of  the  two  apprentices.  That  Good- 
man the  burgefs  was  alfo  refident  in  Derby 
when  they  were  bound,  and  refided  there  the 
firfi:  five  years  of  the  feven  ;  but  that  he  then 
left  the  town,  and  was  not  a  refident  bur- 
gefs during  the  whole  time  of  their  fervice. 
"J  hat  the  trade  was  carried  on  in  Derby  in 
the  name  of  Goodman  and  Hancocks,  and 
that  all  the  three  had  a  fliare  in  the  profits. 

To  prove  that  the  refidence  of  the  maf- 
ter,  (who  muft  be  a  burgefs)  during  the 
i^boJe  apprenticefhip,  is  neceiTary,  the  fol- 
lowing entry  in  cne  of  the  corpcratien- books 
was  prcdueed  and  read. 

loth  Nov.  1 701.  ''  At  this  common 
*'  hall,  it  is  refolved  and  agreed,  by  ail  the 
*'  perfons  prefent,  (nem.  con.)  that  it  hath 
**  heretofore  conftantly  been  the  cuflom, 
*'  and  fo  remains  at  this  time,  that  noper- 
"  fon  or  perfons  whatfoever  ought  to  be 
^'  admitted  and  fworn  a  burgefs  or  bur- 
*'  'gt^z'i^  freeman  or  freemen,  of  this  bo- 
*'  rough,  unlefs  fuch  perfon  or  perfons  be 
*'  of  the  age  of  2  \  years ;  or  unlefs  he  or 
S*  they  be  born  afier  his  or  thtir  father  or 

*^  fathers 
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''  fathers  was  or  ivere  fvvorn  a  burgefs  or 
**  burgefles  of  this  borough  ;  or  unlefs  he 
*'  or  they  have  ferved  as  apprentice  or  ap- 
*'  prentices  fo  Jome  burgefs  or  htirgeffes 
"  divelling  in  this  boron gh,  by  the  Jpace 
*'  of  f even  years ,  or  unlefs  fuch  perfon  or, 
"  perfons  be  dwelHng  and  retidcnt  in  the 
'*  borough  at  the  time  of  fuch  his  or  their 
'*  admittance  or  admittances  ;  nor  ought 
*'  any  perfon  or  perfons  to  be  fworn  a  bur- 
*'  gefs  as  aforefaid,  that  hath  ferved  as  an 
**  apprentice  to  any  foreigner,  or  clandef- 
**  tinely  to  any  burgefs,  in  this  borough; 
"  nor  any  perfon  or  perfons  that  is,  or  are, 
"  or  fliall  be,  born  out  of  this  borough, 
*'  although  his  or  their  fuher  or  fathers 
**  was  or  were  then  burgelles  of  this  bo- 
••^  rough  (i)." 

6.  With  regard  to  Thomas  Jones,  the 
circumftances  were  thefe.  A  general  no- 
tice had  been  ferved  on  the  mayor,  to  pro- 
duce the  indentures  which,  at  the  time  of 

(i)  Vide  the  cafe  of  Green,  v,  the  corporation  o" 
Durham,    i  Burrow,  127. 

tha 
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the  applications  for  admiffion,  had  been  left 
in  his  hands.     He  had   not  produced  the 
indenture  of  Jones,  but  the  petitioners  had 
a  duphcate  of  it,  which  they  produced.    It 
appeared  that  he  had  been  bound  to  one 
i^ohnes ;    and  Henry  Cawley  being  called 
to  prove  his  actual  fervice,  faid,  that  Holmes 
had  affigned  him  to  his  (Cawley 's)  father, 
and  that  he  had   ferved  the   whole  fevei^ 
years  to  him.   Harrifon,  the  furgeon,  fwore, 
that  he  faw  both  the  indenture  and  affign- 
ment,  or  turn-over,  delivered  to  the  mayor. 
That,  in  the  minutes  he  took  at  the  time,  ic 
was  mentioned  thus  :  **  Thomas  Jones — aa 
*'  indenture,  and  turn-over,  from  Holmes  to 
<'  Cawley."     That  he  could  not  fay  whe- 
ther the  turn- over  was  v^'ritten  on  the  in- 
denture, or  was  a  detached  inftrument. 

The  counfel  for  the  fitting  member  in- 
fifted,  that  fuch  afTignment  could  not  be 
proved  by  parole  evidence.  That,  to  en- 
title the  counfel  on  the  other  fide  to  offer 
fuch  evidence,  it  was  not  fufiicient  to  fa/ 
that  the  affignment  had  been  delivered  to 
the   mayor  and  he  had   not  produced  '\t. 

That 
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That  it  mufl  alfo  be  fliewn,  that  he  had 
received  notice  to  produce  it.  That  a 
notice  to  produce  the  indenture  did  not  im- 
ply a  notice  to  produce  the  alignment  or 
turn-over,  which,  for  any  thing  that  ap- 
peared to  the  contrary,  was  a  fcparate  in-r 
l^rument. 

On  the  other  fide,  it  was  contended,  that 
<he  notice  was  fufficiently  comprehenfive, 
and  plainly  mud  have  been  underftood  by 
the  mayor  as  extending  to  all  the  muni- 
ments delivered  to  him  by  the  claimants, 
as  evidence  of  their  titles. 

The  Committee  overruled  the  objecftion, 
and  all  the  circumftances  necellary  to  efta- 
blifb  the  title  of  Jones,  were  proved. 

7.  William  Sale  was  not  pojitively  fworn 
to  have  ferved  above  5  years. 

Thefe  6  laft,  viz.  Bilfon,  Clarke,  Han- 
cock, Mattocks,  Jones,  and  Sale,  were 
not  admitted  to  their  freedom  after  the 
eledion. 

It  appeared  that  the  titles  of  many  of 
the  27  had  accrued  10,    20,    30,   or  ^o 

vears 
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years  ago.  It  was  admitted  that  all  the 
27  had  tendered  their  votes  at  the  ele^flion, 
for  Mr.  Coke.  It  was  alfo  agreed,  that 
many  perfons,  who  had  been  admitted  to 
their  freedom,  by  the  mayor  and  3  alder- 
men, had  voted  at  the  election  ;  but  that,  of 
perfons  of  this  defcription,  the  numbers  for 
each  candidate  were  equal;  'viz.  45  for  each. 

Counsel  for  the  petitioners. 

It  is    not    contended,    that,    where  tlie 
right  of  voting  is  in  burgeffes  or  freemen, 
it  is,  in  every  cafe,  necefiary,   that  a  perfon, 
in  order  to  be  entitled  to  vote  for  a  mem- 
ber of  Parliament,  fhould   be  acluallv  in- 
vefted  with  his  freedom  by  admiflion.     It 
is,  on  the  contrary,  allowed,  that  there  are 
■cafes  where  perfons  entitled  to  their  free- 
dom, although  they  have  not  been  adually 
admitted,  have  a  right  to  vote.     But  it  is 
faid,  that  fuch  cafes  are  only  thofe,  where 
the  perfons  entitled  have  applied  in  JlriSi 
fgrm  to    thofe   who,    by   the   law   of   the 
place,  are  empowered  to  admit,  have  of- 
fered to    produce  legal   evidence  o'i  their 

titles, 
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titles,   and  have  been  refufed.     The  per- 
fons    who    have    now    proved    before    the 
Committee  their    titles   to   their   freedom, 
applied    to  the    mayor   and    3    aldermen; 
whereas,  by  the  conflitution  of  Derby,  the 
admiffion  of  freemen  belongs  to  a  meetins^ 
of  20  members  of  the  corporation,  called 
a  common  hall.     Their  application,   there- 
fore, it  is  faid,  was  not  regular,  nor  made 
to  the  proper  perfons  ;  and,  on  that  account, 
their  votes  ou5:j;ht  not  to  be  allowed.     Bat 
(to  repeat  what  was  faid  already  upon  the 
queftion    concerning    the    admilTibility    of 
the  evidence  which    has    nov/    been  .  pro- 
duced) the  (Irid:  rule  contended  for,  is  not 
eftablillied  by  any  diShim  or  .precedent.  The 
determinations  referred  to  only  iTiow  that, 
where  there  has  been  an  application  ftridtly 
regular,  and  an  injurious  refufal,  the  claim- 
ants fliall,  as  to  the  purpofe  of  voting,  be 
confidered  as  if  they   had   been  admitted  ; 
and  it  does  by  no  means  follow,  that,  in  all 
cafes  where  there  has  not  been  an  applica- 
tion (Iridtly  regular,  the  votes  are  bad.  The 
principle  of  thofe   determinations    is,  that 
B  perlons 
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perfons  who,  having  titfes,  spply  and  afd 
refufcd,  have  an  equitable  right  to  their 
freedom;  and  this  principle  is  clearly  ap- 
plicable to  ti":e  prefent  inftance.  The  per- 
sons in  queuion  applied  to  thofe,  who,  ac- 
cording to  the  univerfal  belief  of  every  body 
in  the  borough,  were  empowered  to  admit 
them.  They  applied  to  the  mayor,  who  is 
the  head  of  the  corporation.  He  promifed 
on  his  honour,  that  they  fliiould  hQ properly 
admitted.  If  the  mayor,  at  that  time, 
did  not  know  the  proper  mode  of  admiffion, 
are  they  to  fufter  for  not  knowing  more  of 
the  conftitution  of  the  borough  than  its 
chief  magiilrate  ?  If  he  did  know  it,  it 
was  his  duty  to  fet  them  right;  and,  by  not 
doing  fo,  he  deceived  and  betrayed  them, 
and  violated  the  oath  by  which  he  had 
engaged  himfeif  to  execute  his  office  with 
iidelity.  He  has  been  proved  to  have  been 
an  a<5live  friend  and  agent  of  the  fitting  mem- 
ber; and  the  Committee  muft  infer,  that 
he  broke  his  word  from  partiality  to  him. 
What  elfe  could  prevent  him  from  admit-* 
ting  them,  according  to  his  foiemn  pro- 

rnife, 
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xnife,  in  the^mode  which  he,  at  the  timcj 
underflood  to  be  agreeable  to  the  law  of  the 
place  ?  It  is  manifeft  that  he  intended  a 
fraud  upon  them  ;  and  fraud,  v/hen  once  it 
is  proved,  vitiates  every  tranfadtion,  and 
defeats  every  end  which  it  was  meant  to 
obtain.  This  is  the  docflrine  of  courts  of 
law,  as  well  as  of  equity.  They  differ  only 
in  the  mode  of  detecting  fraud.  In  the 
latter,  it  may  be  proved  by  the  oath  of  the 
party  hlmfclf,  which  cannot  be  taken  in  a 
court  of  law. 

But  although,  by  the  conftitution  of 
Derby,  as  it  is  now  proved,  the  power  of 
admiifion  belongs  to  the  common  hall,  it 
does  not  follow,  that  the  application  for 
that  admiffion  mufl  be  made  to  a  common 
hall.  It  is  the  province  of  the  mayor  to 
affemble  the  common  hall.  An  application 
to  him  for  admiffion  is  fufficient.  It  is  his 
bufinefs  to  know,  that  the  proper  meeting 
for  that  purpofe  is  a  common  hall,  and  to 
fummon  one  accordingly. 

Eefides,  the  adminiflration  of  the  oaths 
to  government  is  a  preliminary  ftep  which 
.^iia^  is 
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s  allowed  to  be  necelTary  before  admlffiori* 
The  mayor,  and  three  aldermen,  are  the 
perfons  appointed  to  adminifter  thofe  oaths. 
Till  they  did  adminider  them,  the  claimants 
could  not  be  admitted.  They  were  ap- 
plied to  for  that  purpofe,   and  they  refufed. 

The  claimants  being  thus  flopped  in 
limine^  it  was  impciTible  for  them  to  pro- 
ceed farther;  and  the  Committee  cannot 
prefume  that,  when  this  introductory  cere- 
mony {hould  have  been  performtd,  they 
would  not  then  have  applied  to  be  adQ:iitted 
in  the  ftridt  legal  m.anner.  Whatever  evi- 
dence there  may  be  of  a  general  mifappre- 
henlion  of  the  law  on  this  fubjecl,  ihefe 
perions  having  exprefied  no  intention  as  to 
the  meafures  which  were  to  be  taken  after 
the  adminiilration  of  the  oaths  to  govern- 
ment, nothing  muH:  be  conje(ftured  con- 
cerning the  mode  in  which  they  would  have 
aded.  With  regard  to  thole  things  v/hich 
men  have  been  prevented  from  doing,  it  is 
but  fair  and  juil  to  prefiime,  that,  had  they 
been  fufFered  to  do  them,  they  would  have 
done  them  in  the  manner  prefcribed  by  law. 

Upon 
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Upon  the  whole,  the  mayor,  by  firft  re- 
fufing  to  fwear  the  claimants,  and  after- 
wards rejecting  them  at  the  poll,  aded  ia 
the  doable  violation  of  the  two  oaths  which 
he  had  taken,  as  mayor  and  as  returning 
officer,  and  their  votes  ought,  in  fubflantial 
juflice,  to  be  allowed. 

Counsel  for  the  fitting  member. 

The  petitions,  on  the  matter  of  which 
the  Committee  is  fworn  to  determine,  both 
allege,  that  Mr.  Coke  was  elected  by  a 
majority  of  legal  ijotes.  The  general  quef- 
tion  to  be  decided  is,  Whether  the  perfons 
w^hom  the  petitioners  delire  to  have  added  to 
the  poll,  were  in  truth  legal  voters  at  the 
time  of  the  eledion.  To  prove  that  they 
were,  it  is  faid,  that  the  manner  of  their 
application  was  fuch  as  to  entitle  them,  in 

fubjlantial jujlicc^  to  be  upon  the  poll.  But 
it  is  to  be  hoped,  that  this  judicature  will 
never,  by    making   a    diftindtion    between 

fuhjlantial 'i.w^  legal  ]M^\y:^^  open  a  door  tj 

that  dlfcretionary  power,  which,  under  the 

pretence  of  fubfcantial  juftice,   was  the  oc- 

VoL.  III.  A  a  cafion, 
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cafion  of  all  the  mlfchicf  that  attended  the 
former  mode  of  trying  controverted  elee- 
tions.  If  the  fetters  of  law  are  broken 
through,  good  men  will  no  longer  have  any 
rule  of  decifjon  but  their  own  whim  and 
caprice  ;  and  bad  men  will  have  a  pretext 
for  following  the  dictates  of  intereft  and 
paflion.  The  queflion  will  no  longer  be, 
who  was  duly  eleded,  but,  who  has  the 
^^eft  intereft  with  the  majority  of  his  judges. 
It  is  furprifing,  that  it  fhould  be  denied, 
that  a  pcrfon  who  has  any  inchoate  right, 
or  who  means  to  take  any  advantage  to 
which  by  law  he  is  entitled,  muft,  in  order 
to  complete  fuch  right,  or  gain  fuch  advan- 
tage, take  the  regular  fleps  which  the  law 
has  pointed  out  for  that  purpofe.  If  he 
blunders  or  miflakes  in  demanding  what, 
upon  a  regular  demand,  he  would  be  en- 
tilled  to,  he  muft  fufFer  for  it.  Vigilant i-' 
bus  non  dormientibus  jura  fubvenitint .  Sup- 
pofe  a  man  has  the  cleareft  title  to  an  eftate 
of  freehold  fufficient  to  give  a  vote  at  a 
county  eledion;  and  fuppofe  that,  more 
than  a  ytar  before  the  eledlion,  he  fliould 

bring 
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bring  an  ejed:ment,  and  fhould  miftake  the 
name  of  the  parifh,  calling  it,  for  inftance, 
Highgate  inftead  of  Hampftead,  he  would 
not  only  lofe  his  caufe,  but  would  cer- 
tainly not  be  entitled  to  vote  in  right  of 
the  eft  ate.  If  a  clergyman  has  been  regu- 
larly prefented  and  inllituted,  yet,  if  he 
has  made  a  blunder  in  his  indudtion, 
he  will  not  be  allowed  to  vote  for  the 
county* 

It  is  faid,  that  the  mayor  and  three 
aldermen  are  the  proper  perfons  to  ad- 
miniilier  the  oaths  to  government,  and 
that  the  claimants  applied  properly  as  to 
that  ftep  ;  but  it  appears,  that  their  appli- 
cation was,  not  to  have  thofe  oaths  admi- 
niftered  to  them,  but  to  be  admitted -y  and  it 
is  proved,  that  nobody  had  in  contemplation 
any  other  mode  of  admiiTion,  but  that 
which  was  illegal.  It  cannot,  therefore,  be 
imagined,  that  thofe  men  would  ever  have 
thought  of  a  cor-imon  hall.  The  proper 
admifficn,  promifed  by  the  mayor,  could 
mean  nothing  but  an  admiffion  by  himfelf 
and  three  aldermen. 

"  A  a  2  If 
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If  thofe  men  had  not  yet  been  admiueJj. 
and  had  gone  to  the  court  of  King's  Bench  for 
mandamiifes,  does  any  body  doubt,  but  they 
would  have  defired  thofe  mandamufes  to  be 
addrelTed  to  the  mayor  and  three  aldermen, 
as  the  perfcns  appointed  by  the  charter  to  ad- 
mit? Sappofe  fuch  writs  to  have  iilued,  the 
mayor  and  aldermen,  upon  looking  into  the 
charter,  and  difcovering  their  miftake  about 
the  conftitution,  would  have  returned,  that 
they  had  no  fuch  power  given  them,  and 
there  would  have  been  an  end  of  the  moM- 
damnfes.  Others  mufl  have  been  procured, 
dired:ed  to  the  common  hall.  If,  there- 
fore, they  had  applied  to  the  King's  Bench 
in  their  own  way,  that  court  would  not 
have  put  them,  in  pofieffion  of  their  fran- 
chiies.  If  they  had  been  a(5tually  admitted 
by  the  mayor  and  three  aldermen,  every 
one  of  them  might  have  been  oufted  by 
informations,  in  the  nature  of  qiio  ivar^ 
ranto.  If,  in  confequence  of  fuch  an 
admiifnon,  they  had  attempted  to  exercife 
a  right  of  common,  and  the  owner  of  the 
land  had  brought  an  a^ion  of  trefpafs,  on- 

their 
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their  pleading  their  being  free  of  the 
boroughj  he  might  have  proved  the  ille- 
gality of  their  admiffion,  and  muil:  ]i?.ve 
had  a  verdict  againft  them.  The  Com- 
mittee, therefore,,  it  is  hoped,  will  not 
now  put  them  in  a  better  condition  than 
they  would  have  been  in,  if  their  own 
wifhes  hud  h^en  comDlied  with  :  nor  de- 
prive  Mr.  Gifoorne  of  a  legal  objecflion, 
which,  liad  they  been  admitted,  he  would 
have  been  entitled  to  make  at  the  poll  j — 
an  objection,  which  liy  againft  all  thofe 
who  polled  in  confequence  of  admiffions 
before  the  mayor  and  three  aldermen, 
but  which  it  was  unneceffary  to  make  at 
the  election,  becaufe  the  number  of  per- 
fons  in  that  predicament  was  equally 
divided  between  the  two  candidates. 

That  fraud,  when  it  can  be  proved,  is 
held,  in  courts  of  law,  as  well  as  of  equity, 
to  vitiate  a  tranfadtion  founded  upon  it,  is 
undeniable  ;  but  the  m.axim  does  not  ap- 
ply to  the  prefent  cafe.  I'he  mayor  prac- 
tifed  no  fraud  on  thefe  men.  hlz  was  as 
A  a  3  }gnO' 
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ignorant  of  the  law  as  they  were.     Having-' 
been   impofed  upon,    with    regard  to   the 
few  whom  he  had   admitted,  and  finding 
92  claiming  all  at  once,  can  he  be  blamed 
for' delaying  to   admit   them,  even   in  the 
way  which  he  and  they  thought  regular, 
until   there   {hould    be   fufHcIent    time    to 
examine  their  titles  ?  The  event  has  proved, 
that  his  caution  was  very  neceflary  ;    for  it 
appears,  that,  out  of  65  of  thefe  perfons, 
who  applied  at  the  common  halls,  after  the 
eledion,  no  fewer  than   38  were  rejedled, 
becaufe  their   titles  v/ere  defedlive.     If  it 
were   true,  that  thefe   men   have  been  in- 
jured, they  would   be  entiiled  to  a  remedy 
by  actions  againll:  the- mayor  j    but   it  will 
not  be  contended,  that  fuch  actions  could 
be  brought  or  maintained.     The  late  fta- 
tute,  giving  cofls  vvhen  a  mandamus  is  de- 
cided  in    favour    of  the    perfon    demandr 
ing     his    freedom,    particularly     fpecifies, 
that  the  application  for  admiffion  muft  be 
fnade  to  the  perfons  who  have  authority  to 
admit,  \vhich  evinces  that,  if  the  applica-? 

tion 
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tion  15  not  made  to  fuch  perfons,  the  law. 
confiders  that  no  reparation  (liall  be  made, 
becaufe  no  injury  has  been  done. 

The  vague  and  undefined  plea  of  fub- 
flantial  juflice  would,  if  it  were  allowed, 
overturn,  in  many  inftanccs,  the  moft 
pofitive  provifions  of  law.  ^uppofe,  for 
example,  a  man  to  have  declared,  over  and 
over  again,  to  his  heir  at  law,  and  to  all 
his  acquaintance,  that  he  meant  to  difinherit 
h-is  heir,  and  leave  his  eflate  to  A.  Sup- 
pofe  him,  agreeably  to  that  refolution,  to 
make  a  will,  complete  in  every  other 
refped:,  but  atteflcd  only  by  two  fubfcrib- 

ing   witnefTes. In   fuch   a   cafe,  the  de- 

vifce  might  well  infifl:,  that,  in  fubftantial 
juftice,  he  was  entitled  to  the  ei^ate;  but  it 
will  not  be  pretended,  that  he  could  recover 
it  againft  the  heir,  in  any  court  of  law. — 
Why  ?  Becaufe  an  exprefs  law  fiys,  that  no 
dcvifeof  lands  fhall  be  good,  unlefs  it  be  at- 
tefled  by  three  fubfcribing  witnelTes  (i).  In 

(l)  S:at.  of  Frauds,  29  Char.  II.  cap.'^. 

A  a  4  Ihort, 
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fhort,  in  all  caffs,  men,  who  claim  to  have 
the  benefit  of  the  law,  muft  dire(St  them- 
Iclves,  in  making  their  claim,  by  the  rules 
prefcribed  by  law.  No  inftance  has,  or 
can  be,  produced,  where  it  has  been 
holden,  that  a  perfon  (be  his  title  ever  Co 
perfecft)  fhall  be  con  fide  red  as  poileiTcd  of 
any  efiate,  office,  or  franchife,  before  he 
has  been  legally  put  in  pofieflion,  unlefs 
where  there  has  been  a  regular  demand. 

It  has  appeared,  by  the  witnefles,  that, 
on  the  5th  and  9th  of  January,  the  only 
evidence  produced  was  indentures  and 
certificates,  neither  of  which  are,  in  law, 
fufficicnt  to  eftablifh  the  titles  of  the 
claimants.  No  fubfcribing  witnefTes  were 
prefent,  nobody  to  prove  the  adual  fervice 
of  the  apprentices,  and  no  e?:amined  copies 
of  the  paridi  regifiers  tendered.  It  has, 
indeed,  been  Avorn,  that  the  ufuai  prac- 
tice was  followed  in  this  refpedlj'  but 
though,  in  cafes  where  the  titles  had  re- 
cently accrued,  the  evidence  offered  might 
be  fufHcient,  furely  it  was  not  fufficient 
with    regard    to   numbers   of    thofe    who 

'  claimed 


^ 


*v. 


DERBY.  361  '\^   . 

claimed  on  this  occafion.     Many  of  their    "%  -'"    j^ 


titles  were  to  be  traced  back  20,  30,  or  40 
years,  and  great  caution  and  fl:ri<^  evi- 
dence were  neceffary  in  the  examination. 
And,  were  nothing  elfe  offered  in  behalf 
of  the  mayor  and  aldermen,  this  finglc 
circumftance  that  fuch  evidence  was  not 
produced  is  fufficient  to  juftify  them  in 
their  refufal  to  admit  the  claimants. 

The  counfel  for  the  petitioners,  in  re- 

Befides  enforcing,  and  enlarging  upon, 
their  former  arguments,  obferved,  That  the 
words  "  legal  "jotes^"  in  the  petitions,  could 
never  be  confined  to  their  fhridl  technical 
meaning,  or  held  to  refer  only  to  the  votes 
of  men  who  were  rigidly  legal  freemen. 
That,  if  they  v/ere  fo  conftrued,  they 
would  exclude  every  one  who  was  not 
admitted,  though  he  Hiould  have  applied 
according  to  the  mod  exadl  forms  pre- 
fcribed  by  the  conftitution  of  the  place; — 
a  do(ftrine  which  was  not  maintained,  even 
on  the  part  of  the  fitting  member.  That 
7  petitions, 
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petitions,  were  the  words  of  them  to  be  fo 
nicely  weighed,  would  become  as  techni- 
cal as  declarations^  and  would  be  infeded 
with  all  the  difgraceful  pundilios  of  fpecial 
pleading  (i).  That  the  a6t  of  12  Geo.  III. 
only  meant  to  point  out  in  what  manner 
applications  were  to  be  made,  in  order  to 
entitle  perfons,  claiming  their  freedom  and 
being  refufed,  to  the  reparation  given  them 
by  that  ftatute.  That,  in  regard  to  every 
other  purpofe,  it  left  the  law  as  it  flood 
before,  and  therefore  did  not  at  all  affcdt  the 
prefent  queftion.  That  it  had  been  faid, 
on  the  other  fide,  that,  as  this  was  a  caufe 
between  Coke  and  Giihorne,  the  conduct 
of  the  returning  officer,  even  if  culpable, 
ought  not  to  deprive  the  fitting  member  of 
a  fair  advantage  which  the  law  had  given 
him  ;  but  that  to  this  the  anfvver  was, 
that  the  mayor  had  been  proved  to  be 
Gifborne's  J^gent,  and  therefore  Gifborne 
ought  to  fuffer  for  his  improper  condud". 
That,   though    the  mayor   might   not   be 

(«)  Vide  Supra,  p,  1;,  Cafe   of  Petersfield,    Note 
(A).  '  _        '■ 

liable 
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liable  to  civil  aflions  for  his  refufal  to  ad- 
mit the  claimants,  yet,   perhaps,  under  all 
the  circumflances  of  the  cafe,  he  and  the 
other  perfons  concerned  might  be  indidted 
for  a  confpiracy  to  deprive  them  of  their 
votes.     That,  although  the  mayor,  by  his 
oath    of  office,    does   not    fwear   Jpecially 
any    thing    relative    to    the    admiffion    of 
freemen,     yet     the    general    engagement 
that   he  will  well   and   truly  execute   his 
office,     binds    him    not    to    refufe    inju- 
rioufly    any    perfons    who     have    a   right. 
That  nothing  had  been  faid  to  (how  that 
the  application   of  the  claimants  was  not 
flridily  regular  for  the  purpofe  of  having  the 
oaths  to  government  adminiflered,  for  that 
no  written  or  formal  notice  or  demand  was 
jiecefTary  for  that  end,   nor  any  particular 
fet  of  words.     That  they  certainly  meant 
to  take  thofe  oaths  in   the   fird:  place,  and 
having  been  (lopped  there,  the  Committee 
ought  not  to  prefume  that  they  would  have 
a6ied  improperly  in  the  bufmefs  which  was 
to  follow.     That,  however,  it  was  far  from 
being  an  uncontrovertible  propofition  that 

their 
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their  votes  would  have  been  bad,  had  they 
a^ually  been  admitted  by  a  mayor  and  three 
aldermen  :  for  that,  if  they  had  been  de  faSlo 
in  pofTeilion  of  their  franchife  at  the  time 
of  the  eledion,  and  had  not  been  pro- 
ceeded againft  by  information,  (there  hav- 
ing been  fufficient  time  to  have  queftioned 
them  in  that  manner)  the  Committee 
would  not  hav-e  taken  upon  themfelves  the 
tafk  of  inquiring  into  the  mode  of  the  ad- 
miflions,  but  would  have  allowed  their 
votes  (C).  That  it  was  no  excufe  for  the 
mayor  to  fay,  that,  on  account  of  the 
number  of  the  claimants,  and  the  antiquity 
of  fome  of  their  titles,  great  caution  was 
neceffary,  left  perfons  not  fairly  entitled 
fliould  be  admitted,  for  that  the  fame  cau- 
tion was  alii'ays  necefl^ry.  That  there 
furely  had  been  fufficient  time  between  the 
beginning  of  January  and  the  election,  to 
fcrutinize  their  proofs;  and  that  the  mayor, 
by  appointing  the  15th  fur  the  admiflion 
of  thofe  who  (hculd  be  found  to  have  a 
right,  allowed  that  from  the  9th  to  that  day 
there  v/as  fufficient   time  for   the  purpofe. 

That 
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That  nothing  can  be  concluded  agalnft  the 
claimants  becaufe  they  did  not  come  ac- 
companied with  every  evidence  which 
would  be  ncceffary  to  prove  their  titles,  if 
queflioned  in  a  court  of  law.  That  it  was 
enough  for  them  to  bring  with  them  fuch 
evidence,  and  no  more,  as,  by  the  ufage  of 
the  place,  had  always  been  thought  fuffi- 
cient.  That  furely  the  Committee  would 
never  make  it  a  rule,  that  perfons,  when 
they  claim  to  have  a  right  completed  by 
admillion  which  is  afterwards  found  to  be 
incontrovertible,  ihould  come  armed  with 
ftridl  legal  evidence,  or  elfe  lofe  all  benefit 
of  their  claim. 

That,  as  to  the  cafes  of  a  miftake  in  the 
name  of  the  parifh  in  an  ejed;ment,  or  of 
a  blunder  in  the  induction  of  a  parfon  who 
has  been  regularly  prefented  and  inftituted, 
they  were  not  parallel  to  the  prefent.  That 
it  cannot  be  prefumed,  that  a  man,  who  is 
entitled  to  an  eftate,  fhould  be  ignorant  of 
the  parifh  in  which  it  is  fituated.  If  he  iSy 
it  is  manifeflly  his  own  fault,  becaufe  cer- 
tain  information  muft  be  open  to    him. 

Thiit, 
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That,  in  like  manner,  if  a  perfon  is  ignd-i 
rant  of  the  proper  form  of  induction,  it 
muft  be  owing  to  his  own  negledt.  That 
there  is  no  communis  error  in  thofe  in* 
ftances,  as  in  the  prefent,  where  every  body, 
from  whom  information  could  have  been 
fought,  would  have  faid,  that  the  proper 
perfons  to  admit  were  the  mayor  and  three 
aldermen.  That  the  cafe  of  a  devife  of 
lands  fubfcribed  by  only  two  witneffes  was 
as  little  applicable  here,  for  that  fuch  de- 
vifes  are  exprefsly  annulled  by  a  pofitive 
ad:  of  Parliament.  But  that  no  law  has 
yet  declared  that  the  demand  of  perfons, 
applying  as  the  claimants  have  done,  Ihall 
go  for  nothing,  and  that  they  fhall  derive 
no  benefit  from  it. 

The  counfel  having  clofed  their  argii- 
ments,  it  was  agreed  on  the  part  of  Mr. 
Gifborne,  that,  if  the  votes  of  all  the  27,  or 
of  a  great  majority  of  them,  fhould  be  al- 
lowed, the  majority  on  the  poll  muft  be  in 
favour  of  Mr.  Coke.  But  it  was  underftood, 
that,  notvvithftanding  this  agreement,  the 

counfel 
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counfel  for  the  fitting  member  would  ftill 
be  at  liberty  to  bring  any  charge  againft  him 
(Coke)  which  might  tend  to  avoid  the  elec- 
tion ;  and  it  was  alfo  underftood,  that,  if 
the  Committee  fpiould  either  rejecfl  all  the 
27,  or  fuch  a  number  of  them  as  wouM 
leave  the  majority  of  legal  votes  on  the 
fide  of  Gifborne,  the  counfel  for  the  peti- 
tioners would,  in  fuch  cafe,  be  free  to  go  on 
with  evidence,  to  add  other  votes  to  their 
own  poll,  or  take  off  votes  from  that  of 
the  other  fide  ;  and  that  the  fitting  mem- 
ber would  have  the  fame  thing  in  his 
power,  when  the  cafe  of  the  petitioners 
ihould  be  clofed. 

The  Committee,  after  long  deliberation, 
both  on  the  7  th  of  February,  the  day  the 
counfel  finifhed,  and  on  the  8th,  came  to 
the  following  refolutions  : 

Refolved,  "  That  tliofe  perfons  who  ap- 
*'  plied  to  the  mayor  on  the  ^th  and  9th 
*-  (of  February,  1775),  and  have  proved 
"  their  rights,  be  added  to  the  poll." 

Refolved, 
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Refolved,  *'  That  Johii,Wedgewood  be 
Ijf  added  to  the  poll."  ] 

Refolved,    *'  That   Thomas    Bilfon  be 
«'  added  to  the  poll." 
-,„^  ..  Refolved,    "  That    Charles    Clarke  be 
*'  added  to  the  poll." 

Refolved,  *'  That  Thomas  Hancock  and 
•'  William    Mattocks    be    added    to    the 
"poll." 
-.^-  Refolved,    **  That   Thomas    Jones    be 
,*'  ^adikd  tQ.  the  poll." 

Thefe  fix  refolutlons  wer6  entered  in  the 
minutes,  which,  as  is  ufual,  were  commu- 
nicated to  the  parties  ;  but  they  u^ere  not 
delivered  by  the  Chairman  to  the  counfel 
when  they  were  called  in.  He  faid,  he  was 
direded  by  the  Committee  to  inform  them, 
that  they  had  come  to  this  general  re- 
folution : 

Refolved,  *'  That  all  the  27  voters  in 
**  queftion,  except  William  Sale,  ought  to 
*'  be  added  to  the  poll," 

Upon  this,  the  counfel  for  the  fitting 
member  told  the  Committee,  th,ey  were  in- 

flrucled 
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ftrudled  to  fay,  that  they  would  not  give 
the  Committee  any  farther  trouble  on  the 
part  of  their  client. 

And  the  fame  day,  (Thurfday,  the  8th  of 
February,)  the  Committee,  by  their  Chair- 
man, informed  the  Houfe,  that  they  had 
determined. 

That  Daniel  Parker  Coke,  Efq;  the  pe- 
titioner, was  duly  eleded,  and  ought  to 
have  been  returned  (i). 

(x)  Votes,  p.  261. 
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PAGE  298.  (A).  After  the  merits  of  the  elec- 
tion had  been  decided  by  the  Committee,  ano- 
ther attempt  was  made  to  obtain,  from  the  court 
of  King's  Bench,  informations  againft  the  honorary 
burgefles  j  but,  as  the  new  affidavits  produced  on 
this  occafion  did  not  yet  feem  to  the  court  to  contain 
fufficient  ground  for  calling  their  right  in  queftion, 
this  application  was  as  unfuccefsful  as  the  former.  If 
the  privilege  of  making  honorary  burgefTes  who 
have  a  right  to  vote  is,  in  fadf,  as  great  a  grievance, 
in  this  and  many  other  boroughs  of  the  kingdom, 
as  it  is  alleged  to  be,  an  effectual  remedy  can  only 
be  adminiflered  by  the  legiflature.  See  the  Cafe  of 
Bedford,  fupra,  vol.  ii.  p.  81,  to  92. 

P.  319.  (B).  Some  may  think  I  have  been  too 
circumftantial  in  giving  a  detail  of  the  evidence 
in  this  cafe,  but  thofe  who  are  fufficiently  aware 
of  the  nicety  of  the  queftion  will  judge  otherwife. 
We  muft,  1  think,  conclude  that  the  Committee 
confidered  every  circumftancc  of  the  claimants'  con- 
4  dua 
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da£b    in   making   their    different    applications,      and 
every  circumftance  of  partiality  attending  the  repeated 
delays  and  ultimate  refufal  by  the  mayor,  as  neceflary, 
in  order  to  compenfate  for  the  want  of  legal  propriety 
in  the  kind  of  application  which  v/as  made.     If  a'l 
thofe  circumftances   had   not  concurred,  we  have  no 
tight  to  infer  that  the    Committee  would   have  put 
thofe  men  in  as  good  a  condition,  as  if  their  demand 
had   been   ftri<^ly  regular. — Hence   it  was  necefTary 
to  ftate  every  one  of  thofe  circumftances,  and   to  fet 
forth  how,  and  by  what  witnefles,   they  were  proved. 
P.  364.  (C).    It  has  been  {hewn  in  a  former  note^ 
(fuproy  p.  145.)  that,  when  the  right  of  perfons  to  b©-^ 
freemen  has   been  brought  before  Committees,   as  a 
preliminary  queftion  neceflaryto  the  decifion  of  their 
right  to  vote,  fuch  right  has  been  frequently  gone  into, 
in  cafes  where  fuch  perfons  having  been  long  enough  ^ ' 
in  pofleflion  of  the  franchife  for  informations  to  have    ' 
been   brought    againft  them,     none    has   been   ap« 
plied  for,  or  obtained. 
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A. 

^BERISTJVTTH,  one  of  the  contributory  bo- 
roughs to  Cardgan,  its  conftituticjn,  180. 

AdmiJ/jhility  of  evidence^  queition  of,  90  to  131.  Ob- 
fervations  upon,  231,    232.     Vide  evidence. 

Admijfions  oi  freemeXi  votes  tuunded  on  tht- m  determined 
not  to  be  bad,  becaufe  i^amped  during  the  poll,  but 
before  the  freemen  claiming  unde  them  g^ve  their 
votes,  207.  Such  votes  determined  to  be  bad  if 
ftamped  <7//^r  the  votes  were  given, 215  Determined 
to  be  good^  though  ftumped  within  a  year  before  the 
election,   220.     Fide  Indemnijication, 

Agency^  held  not  to  be  neceffary  that  evidence  (hould 
be  given  to  prove  it,  before  evidence  is  gone  into 
of  the  crrminal  a6ls  of  the  fuppofed  agent,  19,  to 
161.  Held  to  be  neceffary,  263.  Obfervarions 
on  the  difference  in  the  deciiions  of  different  Com- 
mittees on  this  queftion,  282,  283.  The  differ- 
ent forts  of,  263,  264. 

Agents    difficulty    of    defining    who  fhall    be  confi- 

dered  as  fuch,  263,  264.  May  be  a  witncfs,  though 
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prcfent  during  the  examination  of  other  witnefle^, 
229.     Q;:eftion,  whether  a  perfon  accufed  of  hav- 
ing br:hed  a?  an  agent   is  admiflible  as  a  witnefs  to 
i.XQDtt.adid  the  charge,  267,  to  272.  .  Held  that  he 
^     7ii»    272 — 2^4.      I  tde  contra,     vol.   i.  p.  134.    vol, 
i-".  p.  30S. 
Jigreement  with    regard    to    the   right   of  election  in 

h'elchefter,   154, 
Alderman  (High),  Ttie  alderman  who  has  been  mayor 
•    in   the   preceding  year,    fo    called    in   Worcefler, 

268.  . 
Jllegat'tQv.i  in  petitions,  great  ftri£\neCs  recjuir^jwith 
regard  to,  7  to  11.    14,   15.      Obfervations  on  this 
fubjed,     15  to  17. 
Almanbiiry^  cafe  of  the  Kmg  againft,   135. 
•   Alms,  particularly  fpecined  as  a  difqualification  in  de- 
^       terms r.ations    concerning    rights    of  election,    64, 
£       77»  78,  79^  80.  85,  86.   154.  142. 
Alms-houjes,  in  Worceftcr,  queftion  whether  living  in 

them  diiqualifies  from  voting,  252. 
Annual  order.      Vide  Order. 
Apiihecaries  exempted,  in  certain  cafes,  from  ferving- 

in  pafifh  offices,   12^. 
Appeal  from   a  rate,  in  a  borough,  queftiou  whether 
it  lies  to  the  county  feffions  when  there  are  four,  or 
more,  local  juftices,  52  to  54.  59,  60.     Queftion 
whether  competent  now  under  43  Eliz.  cap.  2.  to 
any  other  than  the  w^*-/  quarter  feilions,  94.    103. 
112,  113.     Diftinguiflied  by    the  legiflature  from 
appeals  from  removals,   141. 
Arundel.      Vide  Berry, 
Aipar,  one  of  the  contributory  boroughs  to  Cardigan, 

its  conliitution,   18 ir 
Attorneys   exempted   from    ferving  in   parifh   offices. 
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Ballot  for  a  Comnoittee,  inftances  of  its  being  adjourned 
becaufe  there  werg  not  loo  members  piefent,  2. 
62.  239. 

Barons,  the  members  forthe  tovpn  and  port  of  Se^prd 
fo  called,  24.    And  of  the  other  Cinque  Ports,  ^^, 

Bedford,  cafe  of,  obfervation  upon  it,  145. 

Berkjhire,  the  cafe  of  the  King  againft  the  Juftices  of, 
or  the  cafe  of  St.  Helen  ir^  Abingdon,  94.  132  to 
140.  .... 

Berry,   and  Arundel,  cafe  of,   141,  142. 

Bribery.  Queftion  whether  it  is  bribery  to  allow 
voters,  who  come  from  a  diftance,  a  compenfation 
for  their  lofs  of  time,  258.  Queftion  whether  a 
petitior\er  who  has  proved  bribery,  on  a  fitting 
member  is  entitled  to  his  feat,  though  he  h^yenot  a 
majority  of  legal  votes,   260. 

Brown,  Richard,  Efq;  one  of  the  petitioners  in  the 
cafe  of  Ivelchefter,  150.  Determined  not  duly 
elected,   169.  ;V^ 

Burgejfes,  chofen  by  prefentment  at  Cardigan,  and  its 
contributory  boroughs,  without  any  antecedent 
title,   181.     Vide  Freemen,  Honorary,  Oath. 

Burn,  Dodor,  his  conftryclion  of  the  ftatutes  of 
43  Eliz.  cap.  2.  and  17  Geo.  II.  cap.  3B,  with 
regard  to  the  time  of  appealing  froni  i:axes>.-~ii2, 
113.  v7 1   .ill  • 

C. 

Cardigan,  cafe  of,  173  to, 235,.  ,Cor>ftimUQO  .of  thp 
borough  of,   175  to  180.  -     t    :D.!r<f§i::  >  .i-^^CrsV'- 

Caufe,  manner  of  conducing  one,  when  there  are  two 
fitting  members  who  appear  by  feparate  counfel, 
269,  270.  277,  278. 
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Charitiesy  puhlUy  difqualify  at  Stamford,  86.      j]ii6D5«l 

Charter  of  Seaford,  56.  Of  Newark,  109.  Of 
ivelcbefter,  153.  Of  Cardigan,  175.  Of  Wor- 
cefter,  244  Of  Pet  by,  290.  294.  295.  30  r,  to 
303.  Qijeftion  upon  the  conftruction  of  a  claufe 
in,  300  to  309.  Ufage  contrary  to  a  charter  ille- 
gal, 3-4. 

Chetwooa^  John,  Efq^  one  of  the  petitioners  in  the 
cafe  of  Seaford,  20.  Determined  not  duly  ele6t- 
ed,  55. 

China^  manufaflurers  of,  at  Worcefter,  their  ap- 
prentices have  a  right  to  the  freedom  of  that  city^ 
252,  253. 

Chippenham^  cafe  of,  260. 

Church-rate  muft  be  made  with  the  concurrence 
ot  the  panlhioners,  92. 

Church  waraen,  apothecaries,  in  certain  cafes,  and 
attorneys,  exempted  from  fervingthis  office,  126. 

Coke,  Daniel  Parker,  Efq-,  peiitioner  in  the  cafe  of 
Derby,    286.     Determined    to    be    duly  eledcd, 

Coke^  Lord,  his  interpretation  of  the  word  *'  inhabi- 
tants'* in  the,ftatute  of  22  Hen.  VIII.  cap.  5.  81. 
86,  87. 

Commntee^  one  appointed  to  examine  whether  the 
petition  complaining  of  an  undue  election  for  Mor- 
peih,  was  the  Jame  in  Jubjiance  with  one  prefentcd 
the  year  before,  x.  Committee  in  the  cale  of 
WorceUer  reduced  to  the  number  of  thirteen  mem- 
bers, 280. 

Common  council^  origin  and  conflitution  of,  in  Cardi- 
gan,  179,    180. 

Comm-jn-hall,  name  q^  a  particular  corporate  meeting 
in  Derby,  307. 

Catiimons.  Houfe  of,  inftances  of  their  being  adjourned 

on  the  day  appointed  for  choofmg  a  Committee, 

'-,  becsufc 
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becaufe    i do  members    were  not   preferJtj 'Z.'  633^'^^-> 
239.  -  '"        :'    -'■'''■•^'-^ 

Counjei,  feparate,  allowed  to  the  two  fittmg  Blttflbferfi- 
ia  the  cafe  of  VVorcefter,  230.     Vide  Cauf^.     .i-iii^o 

Ccimtiei  corporate,  obfervdtions  on  the  ftaiuxe  retjC^l 
tive  to  freeholders  v/ho  hive  a  right  a  right  to  votS' 
in,  235.      I  he  city  of  Worceftcr  one,    24I.   244.  -5,^ 

Copy  of  a  record,  t;/^^  Record.     Co^y'^  a  fort  of  a  cef-  "^-^ 
tiScate  of  the  admiffion  of  a  freeman  in  Wortefter' 
fo  called,    250.  :       ''^.^ 

Ctt//,  Peregrine,  Efquire,  one  of  the  fitting  membe^ar''-^ 
in  the  caie  of  Ivclchefter,   150.     Determined  noti 
duly  elected,   169.  '-^^ 

D. 

DeclafaiionSy  obfervations  on  the  nicety  required' ffl^""* 
140.'  362.  , .'''       ^ 

Derby,  CASE  of,  287  to  372.  Conftitution  of  the  cor-,  ' 
poration  of,  290  to  295.     Right  of  election  there'^ 
290.     Queft  on  who  are  the  proper  perions  for  ad-  , 
mi'tting    freemen    there,     300   to    314.     Quefiion    " 
concerning  the    right  of  honorary   freemen    therd"^ 
298.   371.     Queftion  wneti.er  the  refidence  of  thV  _ 
liiafter  for  the  wcole   feven  years   is    necefTary  to    ~ 
entitle  the  apprentice  to  his   freedom  there,  ^44^' 

Determintttion,  laft,  queftion  whether  a  refolution  o^ 
the  Houfe  of  Common?,    explanatory  thereof,   has 
equal  authoriiy  with  fuch  determination,   31  to  36^  .-^, 
56"  to  59.     Vide  Rejolut'ion. 

Dord 
the 

Dunbartot 


cal^ed^  216.     Queftion  coricerningthe  fort  of 
"■-^■^■"  m.flioa 


INDEX. 

mlflion  therein  meant,  21510220.     Obfervations 
upon  it,  235. 

E. 

Eaji-Donyland,    and   St.  Giles*s  in  Colchefter,    cafe 

of,    1 1 2. 

EjeSlment,  209.  214.  354,  355.   365. 

Eleition,  rule  concerning  the  time  when  it  may  be 
made  hy  a  pcrfon  returned  for  more  than  one  place, 
xi.  to  XV.  Common  law  right  of,  in  boroughs, 
32.   34»  35.     Vide  Prefcription, 

EU^ors.     Vide  Voters. 

Eligibility^  queftion  when  it  is  competent  to  Commit- 
tees to  enquire  into  it,   15  to  17. 

Evidence^  the  declaration  of  a  voter  not  admiflible  as 
againft  the  candidate,  12.  Evidence  not  admitted 
to  contradict  a  refolution  of  the  Houfe  explanatory 
of  a  laft  determination,  36.  Enquiry  into  the  pro- 
priety of  fuch  a  rule,  57  to  59.  Of  a  returning 
officer,  who  was  criminally  charged  in  the  petition, 
rejcded,  228.  Admitted,  276.  Queftions  of,  11, 
12.  124,  125.  158  to  166.  191  to  206.  227  to 
229.  261  to  277.   283,  284.   303.  345  to  347. 

Explanatory  refolution.  Vide  Determination^  Evidence^ 
Refolution, 

F. 

Felon  convl^,  not  eligible  to  ferve  in  Parliament,  10. 

Fludyer^  cafe  of  the  King  againft,    1 35. 

Freedom.     Vide  Jdmijjions^  Burgefjes^  Freemen. 

Freemen^  the  right  of,  frequently  gone  into  by  Com- 
mittees, when  there  has  been  time  to  proceed 
againft  them  by  informations  in  the  nature  of  quo 
warranto,  and  that  has  not  been  done,  145.  371. 

Honorary 


INDEX. 

Homray^s  queftion  whether  they  are  legal  corpo- 
rators in  Derby,  297,  298.  Informations  in  the 
nature  of  quo  warranto  againft  them  in  that  bo- 
rough refufed  twice  by  the  court  of  King's  Bench, 
298.  371.  Queftion  whether  the  Tons  of  honorary 
freemen  have  a  right  to  vote  in-Worcefter,  251, 
252.     Vide  AdmiJftonSi  Burgejfes,  IndemnijicatiGn» 


G. 

Cege^  William  Hall,  Lord  Vifcount,  one  of  the  fit- 
ting members  in  the  cafe  of  Seaford,  20.  Deter- 
mined to  be  duly  eledled,  55, 

Gateivard's  cafe,  87,  88. 

Gilts.     Vide  Saint  Giles, 

Gijborne-,  John,  Efquire,  fitting  m€mber  in  the  cafe 
of  Derby,  286.  Determined  to  be  duly  eled^ed, 
369. 

Gayer ^  the  cafe  of  the  King  againft,  131. 

Gnat  Markvj.     Vide  Marlow, 


H. 

HalUday,  againft  Sweeting,  cafe  of,  163,  164. 
Hajlemere^  obfervation  on  the  cafe  of,  56,  57. 
Hajiings,  Seaford  formerly  a  member  of  the  port  of, 

56. 
Helen^  vide  St,  Helen. 
Hellejion^  obfervation  on  the  cafe  of,  304. 
Honitony  cafe  of,  in  1710-n.   76,  to  78. 
Honorary  Freemen^  abufe  in   multiplying  them   to  be 

re6lified  only  by  the  legiflature.     Vide  Freemen, 
Hmfe  of  Commons.     Vide  Commons. 

Houfeholdersy 


INDEX. 

HoufeholderSi  queftion  whether  inhabitants  paying  fcot 
and    Jot  neceffirily  are   fo,    74,    to    82.    84,    to 

Hume,  Sir  Abraham,  Bart,  one  of  the  fittins  mevor- 
bers  in  the  cafe  of  Petersfield,  2.  _r  Petcrmined  to 

be  duly  elecSted,  13.  ,p-i-    '""  j^ 


I. 

Jdefity  not  e'lgible  to  fcrve  in  Parliament,  10, 
In(kmmjicaUon,  by  an  annual  ftatute,  of  freemen,  and 
othei  corporators,  neglecting  to  have  their  gdmif- 
~  fions  ftamped,  210,  to  213. 
Indu^iion,  355-   3^5- 

JnformatioTiy   JulHces  of  the  peace  guilty  of  mifcon- 
'-    dudt  puniQiable  by,  52.  95.  97.     In  the  nature  of 

^0  tVarrantQ.     Fide  Freemen. 
Inhabitant y     queftion  concerning  the  import   of  the 

word,  81.  86,  to  88. 
Ineligibility.     Vide  Ehgibilityy  Felon,  Ideot,    Office^  Pe^ 

tiiieriy  bheriff.  Traitor. 
Innes,  William,  Efqj  one  of  the  fitting  members  in 
the  cafe  of  Ivekhcfter,  150.     Determined  not  4^y 
''    cleifled,  169.  5^-:  iir.^!^ 

■'JohneSy  Thomas,  the  younger,  Efq;  petitioner  in  the" 
''     cafe  of  Cardigan,    J72.     Determined  to  be   duly 
^      elected,   229. 

'^  Jolmf.n,  Doctor,  his  explanation  of  the  phrafc  "  fcot 
'^^  and  lot",  130. 

'"%/'^,  William,    Efq;  ons   of  the  fitting  members 

"■'"'*  in  the  cafe  of  Pecersfield,  1.     Determined  to   be 

duly  elected,    13. 

Jines,  Inigo  William,    Efq;  one  of  the  petitioners 

in  the  cafe  of  Ivelchefter,  150.     Determined  not 

duly  elected,  169. 

-:£i>  6t  ?rf!:»ieiod  T-  J'^^^h 
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ymiusy  Francifcus,  his  explanation  of  theword  "  fcot'* 

36. 
yurat,  or  Juror,  name  of  a  corporate  officer  in  Sea- 
'   ford,  22.  42. 
Jujiices  of  the   peace,    not  excepted  from  ferving  as 

overfeers   of  the   poor,  131.    adt  only   mini/lerially 

in'  allowing   a  rate,  judicially  in  the   removal    of 

paupers,  142. 
,  localy  when  there  are  lefs  than  four,  an  appeal 

from  a  rate    muft  he  to  the   county  Juftices,  53. 

Queftion  if  it  can  be  to  the  county  Juftices,  when 

there  are  four  or  more  local  Juftices,   52.  59,  60. 

Vide  InformaticTi.  ^ ,  ;,^^v 

Ivelchejier,    cafe   of,    1 51,    to    170.    Conftitutiori^of 
.   the  borough  of,  153,  154.     Agreement  of  1702-3, 
ii-  oconcerning  the  right  of  cle£^ion  there,  154.    Elec- 
tion for,  determined  to  be  void,  169. 
Ives*     Vide  St,  Ives. 

^v/\    ,'^  ;;?:^^   e«'ji^\  y't''^^^  '  ' - 

K  '  ■'' 

King,  the  cafe  of,  againft  Airrianbury,^  135, ,  A- 
gainft  the  Juftices  of  Berkfhire,  (or  the  cafe, of 
the  parifti  of  St.  Helen,' Abingdon)  132,, to  140. 
Againft  the  Juftices  of  Dorchefter,  142,  ,144. 
Againft  Gayer,  131.  Againft  Fludyer,  135,  A- 
gainft  Loyd,  ibid.  Againft  Maiden,  112.  Againft: 
Motherfell,  200.  Againft:  Steel,  253,  Aijajnft 
../the  Inhabitants  of  Uttoxeter^  142.  Againft  Weo- 
4d    bly,  log.  l^s^  ^37'  .^  ^^  , 

awnoiiJrjq   ^(iJ  \^\^iu  -.pia    ,m,BliriW  osioi.,i^K^t 
jon  banimiaiaa  ^riobvl  \o  alsp  arfj  m 

'^t^Kimpeter,  one  of  the  contributory  boroughs  to   Car- 
.  <ligaa,  its  conftitution,  jlSo. 


INDEX. 

LeweSi  Sir  Watkin,  Knt.  petitioner  in  the  caie  of 
Worcefter,  238.  Determined  not  duly  elecSled,  281. 

London^  Obfervations  on  the  ftatute  regulating  elec- 
tions there,  128,  129. 

Lot^  Vide  Scot  and  Lot, 

Loyd,  cafe  of  the  King  againft,  135, 

Luttrel,  Hon.  John,  petitioner  in  the  cafe  of  Peters- 
field,  2.  His  petition,  3,  to  5.  Determined  not 
duly  elected,  13. 


M. 

Maiden^  cafe  of,  the  King  againft,   112. 

Mandamus,  Court  of  King's  Bench  cannot  grant  one, 
for  infertiag  perfons  omitted  in  a  rate,  104.  Per- 
fons  entitled  to  their  freedom,  and  refufed,  on  fuing 
out  a  mandamus,  and  being  admitted  in  confequence 
thereof,  to  have  cofts,  by  12  Geo.  III.  cap.  21.  311* 

MarloWy  Great,  laft  determination  of  the  right  of 
eledlion  there,  82.  To  be  a  houfeholder,  alleged 
to  be  neceflary  in  order  to  vote  there,  ibid. 

Medley,  George,  Efq;  one  of  the  fitting  members  in 
the  cafe  of  Seaford,  20.  Determined  to  be  duly 
elected,  55. 

Members,  of  Parliament,  vide  Eligibility^  &c. 

■■  ■  — —  of  Committees,  exempted  from  attendance^ 
279,  280. 

Mi/borne  Port,  obfervations  on  the  cafe  of,  lOI.  4iOCf;»_p 
268.  271,  272.  "   " 

Mitchel,  cafe  of  in  1699-1700,  viii.  .^ 

Morpeth,  cafe  of  in  1775,  ix,  to  xi. 

Motherfelli  cafe  of  the  King  againft,  200. 

^d)  gai 


10 


INDEX. 
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Newark^  laft  determination  of  the  right  of  ek<5Hon 
there,  loo,  loi.  Obfervations  on  the  cafe  of, 
109.   143. 

JSlevj  Radnor i  "Vide  Radnor, 

North  Bsrzvicki  obfervations  on  the  cafe  of,  104,  105. 
113,   114. 

Notice  of  appeal,  reafonnhle,  means  reafonable  in  point 
of  time,  III.  Obfervations  on  the  nicety  required 
in,  140.  Queftion  whether  notice  to  produce  all 
indentures  can  be  extended  to  an  aflignment  of  an 
apprentice,  though  on  a  feparate  inltrument  from 
the  indenture,  345,  to  347. 


O. 

Oath  of  members  of  Committees,  obfervations  upon 
if,  15,  16.  255.  Of  a  burgefs  in  Scotland,  obfer- 
vation  upon  it,  129.  Of  freeholders  in  counties, 
obfervation  upon  it,  234,  235.  Of  freeholders  in 
counties  corporate,  ibid. 

Office^  a  new  one  within  the  meaning  of  the  fiat,  of 
6  Ann.  cap,  7,  difqualifies  from  being  chofen  to 
Parliament,  16.  None  of  any  fort  difqualifies  from 
ferving  as  overfeer  of  the  poor,  131.  Vide  Parijh 
officer, 

Ordery  annual,  for  limiting  the  time  for  prefenting 
petitions  complaining  of  undue  elections  and  re- 
turns, iv.  Conftru6tion  of  it  with  regard  to  the 
fecond,  or  any  fubfcquent  feflion  of  a  Parliament, 
iv,  to  vii. 

Overfeers  of  the  poor,  the  regular  method  of  appoint- 
ing them,  43.     Vide  Office^  Parifh  Officer, 

~-  P. 
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PartJh'Officery  to  have  ferved  before^  no  exemption 
from  being  appointed  again,  91.  126.  Vide  Apo^ 
thecariesy  AitorneySy  ChurcbwardenSy  JuJIices,  Of- 
jiccy  Overfeers. 

Peersy  held  that  Committees  arc  bound  to  take  cog- 
nizance of  their  interference  in  elections,  if  fpe- 
cially  complained  of,  255, 

Penajy  of  100/.  impofed  by  3  Geo.  III.  cap.  15,  on 
perfons  voting  as  freemen  who  have  been  admitted 
within  the  year,  216.  Of  100/.  by  the  fame  fta- 
tute  on  officers  of  corporations  who  refufe  an  in- 
fpe£tion  of  the  books  of  admilllons  of  freemen, 
222.  Annual  indemnification  from  the  penalty  on 
freemen  for  not  having  their  admiflions  ftamped, 
211,  to  213. 

Peterboroughy  CASE  of,  63,  to  147.  Laft  determina- 
tion of  the  right  of  eledlion  there,  64.  Queftiort 
concerning  the  conftrudion  thereof,  74,  to  89. 
Refolution  of  the  Committee  explanatory  thereof, 
88,  89. 

Peter sjieldy  case  of,  5,  to  17.  Laft  determination 
of  the  right  of  ele£lion  there,  6, 

Petition^  complaining  of  an  undue  ele£lion  and  re- 
turn cannot  be  prefented  in  the  fecond  feffion  of 
Parliament  after  the  eledlioa  took  place,  unlefs 
where  there  has  been  a  former  petition  in  the 
fi/lt  feffion  which  has  not  been  tried,  iv,  v.  Such 
fecord  petition  muit  be  the  fame  in  fubftance  with 
the  firft,  vii,  to  xi.  Held  that  fa6ts,  unlefs  for- 
mally alleged  as  a  ground  of  complaint  in  the  peti- 
tion, cannot  be  gone  into  by  a  Committee,  10, 
II.  I4,  15.  Enquiry  concerning  the  propriety 
of  this  ruicj   15  to  17.     Form  of  the  entry  of  a 

7  petition 
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petidon  in  the  votes,  3  to  5.  A  perfon  who  haft 
figned  one,  inadmiflible  as  a  witnefs  on  the  trial 
thereof,  165.  Obfervations  on  the  propriety  of 
being  ftnct  in  conftruing  the  words  of  petitions, 
361,  362. 

Phipps^  James,  Efq;  petitioner  in  the  cafe  of  Peter- 
borouj^h,  62.    Determined  not  duly  ele6led,  125. 

Pleading,     Vide  Special  Pleading, 

Populace,  or  Populacy,  fenfe  of  the  word  in  the  cafe  of 
Seaford,  30.  In  the  borough  of  Hindon  it  means 
the  fame  with  "  Potv.alUrs^'  56.   •]•], 

Poor's- rate.     Vide  Rats, 

Put  walls,     Vids  Populace, 

Prefcriptioii.,  quefiion  concerning  the  right  of  elec- 
tion by,  130,  131.  Prefcriptive  ufage  concerning 
the  admiffion  of  freemen,  in  Derby,   307.   309. 

Pnvaricatioii,  one  Rogers  c-^mmitted  by  the  Houfe 
to  Newgate  for  this  offence,  on  a  fpecial  report 
of  the  Committee,   it6,  to  1^9. 


!^o  ff^urranio.     Vide  Fi 


Q. 


R. 


Radnor,  New,   obfervations  on  the  cafe  of,  ^^. 

Rateability  of  voters,  refoiution  againft  admitting  evi- 
dence concerning  it,  until  mifcondudl  in  making 
and  allowing  the  rate  fhould  be  proved,  115,  Jio. 
118.  121.  Rateability  without  paying,  a  qualifica- 
tion for  votin:^  at  Newark,   ico,  loi. 

Rate  for  the  relief  of  the  poor,  queftion  v.hether  a 
piivate  one,  /.  e.  one  not  made  in  ve^lry^  is  Je- 
ga^,  .91,  92.  98,  99.  iio,  III.  Determined  to  be 
legal  in  Tawney's  cafe,  131,  132.  Payment  of 
paxifh-rates  meant,  in  refolutions  of  the  Houfe,  by 
the  payment  of  fcot  and  lot,  129,  130.  Rate  can- 
not be  removed  into  the  court  of  King's  Bench, 
137.     Vide  Appeal,  Church-rate,  Jujllcei, 

Vol.  III.  C  c  Read<. 
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R^aaitig,  caie  of,  m  1694.,  vni. 

Redemption^  perfons  admitted  by,  in  Worceftcr,  In 
order  to  trade  wichin  the  city,  entitled  to  vote 
there,    242. 

Record^  if  loft,  a  crpy  may  be  given  in  evidence  with- 
out fwearing  that  it  is  a  true  copy,  204. 

Removals  of  paupers^  obfervations  on  the  law  relative 
to  appeals  from,  141,  142    214,  215.    Vide  Appeal. 

Refolutions  of  the  Houfe  explanatory  oflaft  determinati- 
ons, queftion  concerning  the  authority  they  ought  to 
have,  57,  to  59.  The  annual  refolution  requiring  lifts 
of  the  voters  objedied  to,  in  controverted  tle61ions 
for  counties  in  England,  to  be  delivered  to  each 
other  by  the  parties  on  both  fides,  ought  to  be  ex- 
tended to  boroughs,  230,  231.  Refolutions  of  the 
Committee  in  the  cafe  of  Cardigan,  obfervations 
upon  them,  233,   234. 

Returning  Officer^  when  called  to  produce  a  poll,  not 
to  be  crols-examined,  261,  2'"2.  The  evidence  of 
one  criminally  charged  in  the  petition,  rejected, 
228.     Admitted,   276. 

Rogers^  James,  committed  to  Newgate  for  prevarica- 
tion  before  the  Committee  in  the  cafe  of  Ivelchef- 
ter,  166,  to  169. 

Rousy  Thomas  Bates,  Efq;  one  of  the  fitting  mem- 
bers in  the  cafe  of  Worcefter,  238.  Determined 
to  be  duly  elei^ed,   281. 

Saint  Gileses  in  Colchefter,  and  Eaft-Donyland,  cafe 
of,   112. 

Saint  Helen  in  Abingdon,  cafe  of,  94.  132,  to  140. 

Saint  Ives,  obfervations  on  the  cafe  of,  90.  96,  97. 
109.  £xtra<5^,  from  the  minutes  of  the  clerk,  ®f 
the  entry  of  a  refolution  of  the  Committee  in  the 
cafe  of,  140,  141.  Evidence  of  a  peifon  charged 
as  an  agent  admitted  in  the  cafe  of,  272.  Entry 
in  the  clerk's  minutes  relative  thereto,  283,  284. 

Sayre^  Stephen,  Efq;  one  of  the  petitioners  in  the  cafe 
of  Seaford,  20.    Determined  not  duly  elected,  55 

Sat 
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Scot  and  lot,  queftion  whether  being  rated  to,  and 
payings  the  poor's-tax  is  eflential  to  conftitute  the" 
payment  of,  37,  to  54..  Spelman's  account  of 
fcot  and  lot,  38,  39.  Francifcus  Junius's  account 
of,  39.  Original  import  of  the  expieflion,  59.  75, 
to  81.  84,  to  86.  Enquiry  concerning,  126,  to 
131.  Scot  and  lot  borougiis,  the  number  of  them, 
129. 

Seaford,  case  of,  21,  to  60.  Laft  determination  of 
the  right  of  ele£tion  there,  22.  Refolution  of  the 
Houle  explanatory  thereof,  29,  30.  Queflion 
concerning  its  authorit\,  31,  to  36.  Determined 
not  to  admit  evidence  to  contradidl  It,  36.  Con- 
ftitution  of  the  corporation  of  Seaford,  42.  Made 
one  of  the  Cijique  Ports,  56.  Obfervation  on  the 
cafe  of,  144.   148. 

Sejfions^  order  of,  for  amending  a  rate  quafhed,  be- 
caufe  the  names  of  the  ptrfons  complained  of,  as 
omitted,  v/e.re  not  fpecified  in  the  notice  of  ap- 
peal, 140.  Two  Juftices  fufficient  to  conftitute 
the  court  of  Q^tarter  Seffions,  142 
SeitlcTnint^  parochial,  a  necefTaiy  quaiificati(.n  in  order 
to  vote  at  Ivelchefter,   154 

Shafte/bury,  obfervation  on  the  cafe  of,  268,   269. 

Sheriff'^  the  quellion  of  the  eligibility  of,  not  allow- 
ed to  be  gone  into,  becaufe  the  fact,  though  men- 
tioned, was  not  alleged  as  a  ground  of  couiplaint  in 
the  petition,  10,  11. 

Shot,  Anonymous  to  Scot,   39,  40.     127. 

Sitting  Members,  allowed,  in  the  cafe  of  Worcefter, 
,tp  appear  by  Separate  counfcl,  238. 

Smyth,  Sir  Robert,  Bart,  fitting  member  in  the  cafe 
cf  Cardigan,  ir^LZ.  .Determined   not  duly  eleifted, 

229.- 

S^^^i^t  Pleading,    c>|)/er|a>ions   on  ttve  iiit^dty^fequired 

Tn,'  140.    302.' 
Snelman,    his   accQunt  0/  t1:e   expreiuon   "  fcot   and, 


INDEX. 

Stamford,  cafe  of,  in  1735 — 6.   85,  86.     Laft  deter- 
mination of  the  right  of  election  there,  86. 
Stamps.     Vide  Admijftons, 

Staiutesy  obfervations  upon  the  inaccuracies  in,   134, 
135.     Statute  oi  frauds,    29    Car,  ii.  cap,   3.  lo 
called,  359. 
Statutes  cited  in  this  volume, 

Magna  Charta^  cap.  37.   40,  41. 
13  Edw.  I.  flat.  2.  (called  the  Statute  of  Win- 
chefler)  cap.  4.  41.  51, 

5  Hen.  IV.  cap.  3.  41.  51. 

1  Hen.VITI.  175. 

22  Hen.  VIII.  cap.  5.  81. 

23  Hen.  Vlil.cap.  5.  128. 

33  Hen.  VIII.  cap.  9.  38.  75. 
3  and  4  Edw.  VI.  cup.  8.  128. 
43Eliz.  cap.  2.  43.  59.    75.  99.    103.   112, 

113.   134^  144. 
13  and  14  Car.  II.  cap.  12.  §  2.  141. 
29  Car.  II.  cap.  3.  359. 
3  Will,  and  Mary,  cap.  11.  103. 

7  Will.  III.  cap.  4.  7. 

8  and  9  Will.  III.  cap.  30.  §  6.  141. 

6  Anne,  cap.  7.  16, 

7  Anne,   cap.  10.  128. 

II  Geo.  I.  cap.  18.  J28,   129. 

2  Geo.   II.   cap.  24.    30,    31.    34.    58.  130. 

16  Geo.  II.  cap.  11.  IC4. 

17  Geo.  II.  cap.  3.  50.  99.  no,  iii. 

17  Geo.  II.  cap.  38.  52.  59,  60.  102,  103. 
112,  113,  114.  133. 

18  Geo.  II.  cap.  18.  234. 

19  Geo.  II.  cap.  28.  235. 

3  Geo.   III.   cap.    15.    §    I.    216,    217.    220, 
235-  §4-  183.  222. 

5  Geo.  lil.  cap.  46.    177.  219,  220. 
I©  Geo.  Ill,  cap.  i6,  15,  166. 
V  Statutes 


INDEX. 

Statutes  cited  in  this  volume,  ,o 

12  Geo.  III.  cap.  21.  311- 
14  Geo.  ill.  cap.  47.  §  3.  211  to  213. 

Steely  cafe  of  the  King  againft,  253. 

Stockhridge,  cafe  of,    260. 

Sudbury,  cafe  of,  in  1770.   14. 

Sweetings  cafe  of  Hailiday  againR,   163,  164. 

T. 

Tamivorth,  cafe  of,  1698-g.  78,  79.  In  1722-3. 
79,  80.  Laft  determination  of  the  right  of  elec- 
tion there,  80. 

Tavjney%  cafe,    131,   132. 

Traitor^   10. 

U. 

VfagCy  cafes  where  evidence  of,  has  been  admitted  to 

explain  the  meaning  of  lafl  determinations,  S3. 
Uttoxeter,    cafe  of  the  King  and  the  inhabitants  of, 

142. 

V. 

Vejiry^  a  mere  ecclefiaftical  meeting,  iio.  Not  ne- 
cefTary  that  the  poor's-iate  fhould  be  made  there, 
ibid.    131,   132. 

Voters,  queftion  whether  one  charged  with  having 
leceived  a  bribe  is  admilTible  as  a  witnefs  to  dif- 
prove  the  charge,  272  to  275.  Held  to  be  admif- 
lible,  275.  Vide  AdmijJiGns,  Brihery^  Evidence,  Free- 
men, Oath,  Settlementy  Scot  and  Lot,  IVatch  end 
Ward. 

W. 

JValJh,  John,  Efquire,  one  of  the  fitting  members  in 
the  cafe  of  Worcefter,  238.  Determined  to  be 
duly  eledted,  281. 

JFard.     Vide  JVatch. 

IVatch  and  IVard,  41,  42.  Statutes  relative  to,  now 
in  difufe,  51.     Payment  of  the  rates  in  lieu  of,  in 

London, 
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•     a      '.-     ;,'    -'z 

London,  a  neceflary  qualificatiofl  of  voters  there, 

128. 
TVeoh'ty,  cafe  of  the  King  againft,    109.   135.    137, 
Wejim-ir eland,  cafe  of  the  county  of,  in  1775.  xii.  to 

XV, 

JVigan,  cafe  of,  in  1699- 1700.  viii. 

IVitneJJls,  rule  that  perfons  cannot  be  examined  as 
fuch  who  have  been  prefent  at  the  examination  of 
others,  264,  265.  Inefficacy  of  tbis  rule,  when 
a  caufe  latis  a  number  of  da)s,  265.  Exception 
to  the  rule  with  regard  to  agents,  229.  One  hun- 
dred and.  feventy  witnefies  examined  in  the  cafe  of 
^VorGefter,  278.  Three  neceilary  to  a  devife  pi 
of  lands,  359.  V.de  Aimijjibility^  -^g^^it  Evidence^ 
Returning  Officer. 

Worceller^  CASE  of,  239  to  284.  A  county  corporate, 
241.  Thefnerifrof  the  town  the  returning  offi- 
cz:^  ih'id,  Laft  dererminauon  of  the  right  of  elec- 
tion there,  242.  Conftiturion  of  the  corporatioa 
of,  244.  Method  in  which  the  feparate  counfel 
for  the  tv,vo  fitting  meaibers  proceeded,  277,  278. 
Commi'tee  redact.:  t^  13  members,   280. 

WyUbore,  Mat  hew,  Efquire,  fitting  member  in  the 
cafe  of  Pcterborougb,  62.  Deteroiined  to  be  duJy 
elL-ctcd,   12^. 
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ERRATA    In    VOL.   HI. 

page  3,  line  11,  from  the  bottom,   for  "  Journals*^  ttzA 
"   Votes." 
16,         10,  from  the  bottom, before  "y«r/&"  read  *ycr" 
Ibid,         J,  from  the  bottom,  for  "  duly  ele^ed'^  read 

"  duly  elefied?'' 
59,  2,  from  the  bottom,  dele  "  tu//^r^^ar<j''.'* 

82,  9,  for  "  1690"  read  "  169c." 

89,  1 5,  for  "  denied''  read  "  defiredy 

9-;,  17,  for  "  Helen's'  read  "  Helen." 

99,  I,  for  "  Geo.  III. '  read  "  G^o.  II." 

IC2.  3,  from  the  bottom,  for  •'  qS"  read  '*  38.'* 

IZ7>  5»  from  the  bottom,  for  *•  tj'ow"  read  **  OTo«.'* 

144,  7,  from  the  bottom,  for  "  141"  read  "142.'*^ 

208,  11,  for  "  right,''  read,  *'  e'vidence." 

.214,  2,  after  •'  But''  read   "  they   argued ;''  and 

after  "  that,  as"  read  **  /^^j/^  men." 
2ir,         13,  dele  **yo." 
250,  I,   from    the   bottom,    after    "   and"   read 

'•  prcmifed." 
2^4,  3,  for  *'  cares"    read  "  cafes." 

Ibid.  6,  for  '*  its"  read  "  their." 

Ibid.      6,  7,  for   "  injirument"  read  "  in,frumcnts.^* 
263,         II,  after  " /ra-xr</."  infert  ( A). 
/^;V,  17,  dele  (Aj. 

275,  2,  from  the  bottom,  for   "  tijlimony'  read 

"  tejlimony" 
27S,  5,  from   the    bottom,     for    *'    23^'*    read 

*'  3C//&." 
282,  2,  for  " /ro/T/"'' read  ^' pro'ved." 

308,    I3>  I4>  for  "  ^£/or^  a  '  read  •'  by  the.'^ 


ERRATA    difcovered    in   Vol.  I.   and  Vol.  IT. 
fincc  they  were  publiflied. 

VOL.      L 

Page  38,  line  6,  from    the    bottom,    dele  "  fivorn*   and 
read   "    clerk,    nuho    attends  for  that 
'*  purpofe" 
j;o,  6,  for  "  onci"  read  "  one,"" 

Page 


ERRATA. 

P2g,e  172,  line  4,  In  the   lift  of  the   Hindon  Commhtec, 

for  "  Orkney  and  Zetl."   "  read  "  Stir- 

ling  fair  e." 
if?,  I^    for  "  Penrey*   "  Penny.'" 

;:o5,         19,  In  the  lift  of  the  Downton  Committee. 

for   "  Fletcher  NcrtoK,  Elq;—CarUjle'^ 

read     "    Sir    Richard    Sutlont    Bart, 

''—St.  Albans:' 
Hid,  21.   for      '•    Sir    Richard  Sutton.    Bart.— St. 

"  Albans"    read    "    Fletcher   Norton, 

<«   Ejq;—Carlifle:' 

337»  3»  f''°'"  ^^^  bottom,  after  "  Jhow"  infert 

"  by  inference,'* 
3  J 5,  4,  from   the    bottom,    for     "   ii-iW*    read 

♦•  Jhali:' 
430,  8,  for  "  members"'  read  "  «  member.*' 

461,         18,  In  the  lift  of  the  Cricklade  Committee, 

before  "  Hon  "  infert   "  Rights 
In   the    Index,  letter   T,  article   3,    for 

*'  Totn/es"  read  "  Totne/sJ* 


VOL.      II. 


3!,  9,  from    the     bottom,     for    "    fi'i"  read 

"  cuJiDdj."'' 
69,  5,  from    the    bottom,    for    "  Tho"    read 

"  The:* 
•■142,  I,  from   the    bottom,    for  "    ^7^4"   read 

"  1754." 
214,  9,  from  the  bottom,  in  the  column  of  ihires, 

for  *'  Dundee'''  read  "  ForfarJ" 
299,  3.  for  •'  Tf'ilUs,"  read  *'  Wiliis."' 

327,  3,  before  "  Or;'   infert  "  4." 

353,  in    the    reference  at    the    bottom,     for 

"  cap.  2."  read  "  cap.  21." 
358,  9,  for  "  Third"  read  "  lid  J' 

381,  4,  from    the    bottom,    for  **  intrat"   read 

"  intret:'' 
390,  3,  in   the  lift  of  the  St.   Ives  Committee 

afcer  "    Henry  Herbert,    £/j;"  infert 

•♦  Chainjjan." 
iiC3,         I  <,  for  •*  dejure^'  read  "  de  JureJ" 
i;r,         14,  for  '*  Gea.  II J."  read  "  Geo.  W 
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